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I. INTRODUCTION

	On September 27, 2021, the Committee on Veterans, chaired by Council Member Eric Dinowitz, will hold an oversight hearing on “Assistance for Veterans Seeking to Upgrade Discharge Status”. The Committee will also hear Int. No. 2354-A, A Local Law to amend the administrative code of the city of New York, in relation to the definition of the term veteran and the membership of the veterans’ advisory board, sponsored by Council Member Dinowitz (by request of the Mayor). This is the first hearing on this legislation. 
Those invited to testify at this hearing include the Department of Veterans Services (DVS), veterans’ advocates, and service providers. 
II. BACKGROUND 
A veteran’s discharge status is linked to their eligibility for numerous federal, state, and local benefits and services including housing, healthcare, employment, and education. A veteran with a discharge status that is less than honorable may be restricted from accessing the full range of benefits offered by the United States Departments of Veterans Affairs (VA) and may also prohibit that veteran from receiving benefits and services offered by state and local governments.[footnoteRef:1] [1:  U.S. Department of Veterans Affairs, Applying for Benefits and Your Character of Discharge, available at https://www.benefits.va.gov/benefits/character_of_discharge.asp (accessed on Sept. 16, 2021). ] 

There are several reasons, other than willful bad conduct, that would lead to a service member receiving an other-than-honorable (OTH) discharge status. For many service members, a traumatic episode endured while on active duty may be the very reason for their early release.[footnoteRef:2] Veteran advocates and researchers have found that service members may receive OTH discharges due to infractions or misconduct stemming from Post-Traumatic-Stress-Disorder (PTSD), Traumatic Brain Injury (TBI) or military sexual trauma (MST). [footnoteRef:3] According to a 2016 study, more than 6.5% of Post-9/11 veterans are presumed ineligible for benefits offered by the VA[footnoteRef:4]. Veterans with an other-than-honorable discharge (OTH) status are often in greater need of supportive services.[footnoteRef:5]  [2:  Kristofer S. Goldsmith, et. al., Restoring Honor to Veterans with Invisible Injuries, Columbia University (Dec. 2015), available at https://www.congress.gov/116/meeting/house/110852/witnesses/HHRG-116-VR09-Wstate-GoldsmithK-20200708-SD001.pdf (accessed on Sept. 16, 2021).]  [3:  Id.]  [4:  Underserved: How the VA Wrongfully Excludes Veterans with Bad Paper, Veterans Legal Clinic at the Legal Services Center of Harvard Law School, (March 2016), available at https://uploads-ssl.webflow.com/5ddda3d7ad8b1151b5d16cff/5e67da6782e5f4e6b19760b0_Underserved.pdf (accessed Sept. 16, 2021)]  [5:  Id.] 

Discharge Categories for Veterans 
There are five military discharge statuses that a service member may receive: (i) honorable discharge, (ii) general discharge under honorable conditions, (iii) OTH discharge, (iv) bad conduct discharge (issued by special court-martial or general court-martial), and (v) dishonorable discharge.[footnoteRef:6] Of these five, three are categorized as administrative discharge: honorable, general, and OTH. Administrative discharges are non-punitive and given by a discharge authority, such as a commanding officer of high rank.[footnoteRef:7] These discharge statuses are often used to determine eligibility for numerous federal, state, and local benefits.  [6:  Types of Military Discharges, Military Benefits Info, available at https://militarybenefits.info/types-of-military-discharges/ (accessed on Sept. 16, 2021). ]  [7:  Forms of Military Discharge, Veterans Anonymous, available at https://va.org/forms-of-military-discharge/ (accessed on Sept. 16, 2021). ] 

The highest discharge status a service member can receive is honorable discharge. Honorable discharge means that a service member has “met the standards of conduct and performance while enlisted” and that such service was “meritorious so as to receive a medal for bravery or valor.”[footnoteRef:8] Veterans with an honorable discharge are eligible for the full range of federal, state, and local benefits.[footnoteRef:9]  [8:  Id. ]  [9:  Levi Newman, Types of Military Discharge, VA Benefit Blog, (Nov. 10, 2010), available at https://vabenefitblog.com/types-of-military-discharge/.] 

A general discharge is given to those “whose service was faithful and honest in spite of some trouble—as determined by the commander.”[footnoteRef:10] Some reasons a service member might receive a general discharge, as opposed to an honorable discharge, include a failure to maintain military standards in weight, fitness, dress, or appearance; a failure to progress in training; or, a series of minor disciplinary infractions.[footnoteRef:11] General discharge can also be given for conditions such as illness, injury, or drug abuse.[footnoteRef:12] While a general discharge status is often equated with an honorable discharge, this category actually disqualifies veterans from receiving certain benefits.[footnoteRef:13] For example, a veteran with a general discharge status is not eligible for the Montgomery GI Bill, which helps active duty members and reservists pay for tuition and education,[footnoteRef:14] or the Post-9/11 GI Bill programs, which provide financial support to service members who have served at least 90 days of aggregate active duty after September 10, 2001, for college tuition or on-the-job training programs.[footnoteRef:15]  [10:  Veterans Anonymous, Forms of Military Discharge, available at  https://va.org/forms-of-military-discharge/ (accessed on Sept. 16, 2021). ]  [11:  Id.]  [12:  Levi Newman, Types of Military Discharge, (Nov. 10, 2010), available at https://vabenefitblog.com/types-of-military-discharge/. ]  [13:  Id.]  [14:  U.S. Dep’t of Veterans Affairs, Montgomery GI Bill, available at https://www.benefits.va.gov/gibill/montgomery_bill.asp (accessed on Sept. 16, 2021).]  [15:  See U.S. Dep’t of Veterans Affairs,  Post-9/11 GI Bill, available at  https://www.benefits.va.gov/gibill/post911_gibill.asp; see also U.S. Dep’t of Veterans Affairs, Applying for Benefits and Your Character of Discharge, available at https://www.benefits.va.gov/benefits/character_of_discharge.asp. ] 

OTH discharge is given for patterns of bad behavior. Colloquially known as a “bad paper” discharge, OTH discharge is the result of a pattern of continued misconduct, an act of serious misconduct, or an abuse of authority.[footnoteRef:16] For example, if a military member interacts with the civilian court system for assault or drug possession, this could potentially motivate an OTH discharge.[footnoteRef:17] Anyone who receives a court-martial conviction without punitive discharges receives this discharge status.[footnoteRef:18] Bad paper discharges can bear a heavy cost. To determine VA benefits eligibility, the VA pledges to make a case-by-case determination, about whether a veteran is “honorable for VA purposes.”[footnoteRef:19] In practice, this often means that those with a bad paper discharge are excluded from receiving essential benefits.[footnoteRef:20]   [16:  Forms of Military Discharge, Veterans Anonymous, https://va.org/forms-of-military-discharge/.]  [17:  Harold B. Wolford, Types of Military Discharges, The Delaware Gazette (Jan. 14, 2021), available at https://www.delgazette.com/opinion/88217/types-of-military-discharges-explained (accessed Sept. 16, 2021). ]  [18:  Id.]  [19:  Liam Brennan, How Veterans Affairs Denies Care to Many of the People it’s Supposed to Serve (Nov. 8, 2019), available at https://www.washingtonpost.com/outlook/how-veterans-affairs-denies-care-to-many-of-the-people-its-supposed-to-serve/2019/11/08/2c105b48-0183-11ea-9518-1e76abc088b6_story.html (accessed Sept. 17, 2021).]  [20:   Id.] 

In 2017, the United States Government Accountability Office (GAO) found that 62% of the 92,000 service members discharged for misconduct between 2011 and 2015 were diagnosed with PTSD, TBI, or other mental health conditions that may have led to disciplinary problems.[footnoteRef:21] For example, an active service member who suffers from PTSD and is self-medicating with drugs or alcohol would likely be administratively discharged from service.[footnoteRef:22] Rigid and discriminatory military policies have also proliferated such bad paper discharges. From 1993 to 2011, under the Clinton Administration’s Don’t Ask Don’t Tell (DADT) policy, the military discharged more than 13,000 LGBTQ+ members because of their sexual orientation.[footnoteRef:23] Although DADT did not require members to be dishonorably discharged, many members received other-than-honorable discharge due only to their sexual orientation.[footnoteRef:24] A service member who otherwise might have received a general discharge under DADT could receive an OTH discharge if they were found to be engaging in “homosexual conduct.”[footnoteRef:25] This conduct could include acts as simple as hand holding in public or hugging a loved one while being dropped off on the base or on post.[footnoteRef:26] The Navy and Marine Corps even gave those discharged for “marriage” or “attempted marriage” OTH discharge status.[footnoteRef:27] Additionally, according to the Servicemembers Legal Defense Network, LGBTQ+ members discharged under the policy that came before DADT were also very likely to receive discharges that were less than honorable.[footnoteRef:28] [21:   Id. ]  [22:  Ali R. Tayyeb, Jennifer Greenburg, Bad Papers: The Invisible and Increasing Costs of War for Excluded Veterans (June 20, 2017), available at https://watson.brown.edu/costsofwar/files/cow/imce/papers/2017/Tayyeb%20Greenburg_Bad%20Papers%20.pdf (accessed on Sept. 16, 2021).]  [23:  Jennifer McDermott, Few Veterans Expelled under ‘Don’t Ask’ Policy Seek Remedy, The Associated Press, (Jun. 24, 2016), available at https://www.militarytimes.com/veterans/2016/06/24/few-vets-expelled-under-don-t-ask-seek-remedy/ (accessed on Sept. 16, 2021). ]  [24:  Id.]  [25:  Id.]  [26:  Id.]  [27:  Id.]  [28:  Id.] 

Remedies for Less-Than-Honorable Discharge Statuses 
Each of the military services, such as the Air Force, the Army, the Coast Guard, and the Navy, maintain a discharge review board with the authority to change, correct, or modify discharges or dismissals that are not issued by a court-martial.[footnoteRef:29] As long as they did not receive a dishonorable discharge status, [footnoteRef:30] service members can appeal their status to one of the review boards for adjustment if they feel that their discharge status is not reflective of their service. [footnoteRef:31] However, correcting a less-than-honorable discharge is typically a multi-year process that often requires the applicant to seek assistance from a doctor and hire an attorney in order to gather and present evidence of existing service related disabilities so that they can file an appeal.[footnoteRef:32] Over the past several years, many have raised concerns regarding application processing, backlogs, and the approval rates for discharge upgrades.[footnoteRef:33] [29:  National Archives, Correcting Military Service Records, available at https://www.archives.gov/veterans/military-service-records/correct-service-records.html. ]  [30:  Military Task Force of the National Lawyers Guild, Discharge Upgrading and Discharge Review, available at  https://www.dd214.us/reference/DischargeUpgrade_Memo.pdf. ]  [31:  Id. ]  [32:  Kristofer S. Goldsmith, et. al., Restoring Honor to Veterans with Invisible Injuries, Columbia University (Dec. 2015), available at https://www.congress.gov/116/meeting/house/110852/witnesses/HHRG-116-VR09-Wstate-GoldsmithK-20200708-SD001.pdf (accessed on Sept. 16, 2021).]  [33:  House Hearing Transcript, Overview of Military Review Boards, (Mar. 2, 2017) available at https://www.govinfo.gov/content/pkg/CHRG-115hhrg24682/html/CHRG-115hhrg24682.htm.  ] 

The Department of Defense (DOD) has periodically released clarifying guidance for discharge and military record reviews. In the past, for example, the DOD has issued guidance specifically for consideration of PTSD and TBI as discharge review boards consider status adjustment cases.[footnoteRef:34] On August 25, 2017, the DOD issued further guidance on consideration of sexual assault, sexual harassment, or mental health conditions other than PTSD.[footnoteRef:35] Specifically, the DOD issued a memorandum instructing the Army Review Boards Agency, the office charged with changing military records,[footnoteRef:36] to give “liberal consideration” to those veterans appealing their less-than-honorable discharge characterizations based on mental health conditions, traumatic brain injuries, sexual assault, or sexual harassment.[footnoteRef:37]  [34:  U.S. Department of Defense, DoD Releases Clarifying Guidance to Veterans Regarding Discharges and Military Records, (Aug. 28, 2017), available at https://dod.defense.gov/News/News-Releases/News-Release-View/Article/1292833/dod-releases-clarifying-guidance-to-veterans-regarding-discharges-and-military/source/GovDelivery/. ]  [35:  Id.]  [36:  The Army Review Boards Agency serves as the highest administrative level for review of personnel actions taken by lower levels of the Army and administers a number of boards. See United States Army Review Boards Agency (official website), available at https://arba.army.pentagon.mil/. ]  [37:  Nikki Wentling, Pentagon Expands Policy to Upgrade Vets’ Bad Paper Discharges, Stars and Stripes, (Aug. 29, 2017), available at https://www.stripes.com/news/pentagon-expands-policy-to-upgrade-vets-bad-paper-discharges-1.485038. ] 

Despite the DOD’s efforts, a federal judge recently approved a settlement agreement in a nationwide class action lawsuit against the United States Army, that would require the Army to review thousands of cases of members and former members of the Army, Army Reserve, and Army National Guard who served during the Iraq and Afghanistan era–the period between October 7, 2001 to the effective date of the settlement – with less-than-honorable service characterizations.[footnoteRef:38] The lawsuit alleged that the Army Discharge Review Board failed to follow previous guidance set by the DOD, requiring the Board to consider mental health conditions when service members requested that their discharge status be upgraded. [footnoteRef:39] [38:  See Kennedy v. McCarthy, 3:16-CV-2010 (CSH), 2020 WL 7706604 (D. Conn. Dec. 28, 2020); see also Yale Law School, Veterans Clinic Secures Major Settlement in Army Class Action, (Nov. 18, 2020), available at https://law.yale.edu/yls-today/news/veterans-clinic-secures-major-settlement-army-class-action (accessed on Sept. 16, 2021).]  [39:  Id.] 

Discharge Upgrade Assistance in New York State 
In 2019, the Restoration of Honor Act was signed into law in New York State.[footnoteRef:40] The Restoration of Honor Act authorizes the New York State Division of Veterans’ Services (NYS DVS) to restore access to State Veterans Benefits to veterans who have an OTH discharge or a general discharge due to: (1) PTSD; (2) TBI; (3) MST; (4) Sexual Orientation; or (5) Gender Identity.[footnoteRef:41] However, this determination does not change a veteran’s official character of discharge on their military discharge paperwork.[footnoteRef:42] This determination refers solely to a veteran’s character of discharge for the purposes of qualifying for specific New York State benefits for veterans and their families.[footnoteRef:43] Those veterans who qualify under the Restoration of Honor Act gain access to more than 50 state benefits, such as real property tax exemptions, extra credits on Civil Service exams and admission to state Veterans Homes.[footnoteRef:44] For former service members in need discharge upgrade assistance, NYS DVS employs Veterans Benefits Advisors who prepare and file free discharge upgrade applications for the Discharge Review Board or the Board of Military Records for each branch of the military.[footnoteRef:45]According to NYS DVS, New York is also the first state in the nation to offer veterans free access to a Discharge Upgrade Advisory Board.[footnoteRef:46] This panel consists of seven attorneys and provides non-binding advisory opinions to veterans who have discharge upgrade appeals that “a majority of the Board’s members deem to be meritorious.”[footnoteRef:47] According to NYS DVS, the Board’s advisory opinions can be strong evidence for a veteran to include in his or her discharge appeal to the relevant federal military review boards.[footnoteRef:48]  [40:  N.Y.S. Dep’t of Veterans’ Services, Restoration of Honor Act, available at  https://veterans.ny.gov/content/restoration-honor-act (accessed on Sept. 16, 2021). ]  [41:  Id.]  [42:  The actual status of the discharges is determined at the federal level and the state cannot make that change. ]  [43:  Id.]  [44:  Id.]  [45:  N.Y.S. Dep’t of Veterans’ Services, Discharge Upgrade Possibility for Veterans, available at https://veterans.ny.gov/content/discharge-upgrade-possibility-veterans. ]  [46:  Id.]  [47:  Id.]  [48:  Id.] 

Discharge Upgrade Assistance in New York City 
In 2019, DVS announced that it would be awarding $1.5 million dollars over three-years to non-profit legal organizations assisting NYC veterans challenging their discharge statues through its Discharge Upgrade Assistance Legal Services (DUALS) program.[footnoteRef:49] The DUALS program was established to provide funding to build additional capacity to legal services organizations based in New York City that presently provide discharge upgrade services.[footnoteRef:50] [49:  N.Y.C. Dep’t of Veterans’ Services, Discharge Upgrade Services, available at https://www1.nyc.gov/site/veterans/connect-to-services/discharge-upgrade-services.page.]  [50:  Id.] 

ANALYSIS OF LEGISLATION
Analysis of Int. No. 2354-A
Int. No. 2354-A would amend the definition of the term “veteran” to include persons who serve or have served in the active military regardless of time served or discharge status. It would also clarify that the definition includes those who serve or have served in the United States Public Health Service or as a commissioned member of the National Oceanic and Atmospheric Administration.
Int. No. 2354-A would also expand the Veterans’ Advisory Board (VAB) from 11 members to 13. Eleven of the members would be required to be veterans and the remaining two members would be required to be immediate family members, spouses or domestic partners, survivors or caregivers of veterans. 
The bill would also require DVS to publish, and regularly update, a list of all members appointed to the VAB on the department’s website including term information and the appointing official. 
This bill would take effect 120 days after it becomes law.

CONCLUSION
	At today’s hearing, the Committee hopes to learn from advocates and the Administration about ways in which the agency is supporting New York City veterans seeking discharge upgrade assistance and legal services, and how DVS and the City can improve such benefits for veterans.
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Proposed Int. No. 2354-A

By Council Member Dinowitz (by request of the Mayor)

..Title
A Local LawA to amend the New York city charter, in relation to the definition of the term veteran and the membership of the veterans’ advisory board
..Body

Be it enacted by the Council as follows:
Section 1. Section 3101 of the New York city charter, as added by local law number 113 for the year 2015, is amended to read as follows:
§ 3101. Definition. As used in this chapter, the following term has the following meaning:
Veteran. The term "veteran" [shall mean]means a person who serves or has served in the active military service [of the United States and who has been released from such service other than by dishonorable discharge, or who has been furloughed to the reserve], including the navy, air force, marines, army, space force, and their respective national guard or reserve components, regardless of discharge status or time served. “Veteran” also means a person who serves or has served in the United States public health service or as a commissioned member of the national oceanic and atmospheric administration.
§ 2.  Section 3103 of the New York city charter, as added by local law number 113 for the year 2015, is amended to read as follows:
§ 3103. Veterans' advisory board. a. There shall be a veterans' advisory board consisting of [eleven] 13 members, [all] 11 of whom shall be veterans[, six of whom] and two of whom shall be immediate family members, spouses or domestic partners, survivors, or caregivers of veterans.  Of these 13 members, seven shall be appointed by the mayor, including one immediate family member, spouse or domestic partner, survivor or caregiver of a veteran, and [five of whom] six shall be appointed by the speaker of the council, including one immediate family member, spouse or domestic partner, survivor or caregiver of a veteran. Of these [eleven appointees] 13 members, there shall be at least one representative from each of the five boroughs of the city of New York. The mayor and the speaker shall each consider service in conflicts involving members of the United States armed forces when making such appointments. 
b. All members shall serve for a term of three years and may be removed by the appointing official for cause. Members of the advisory board shall elect by majority vote one such member to serve as [chairperson] chair and one such member to serve as [vice-chairperson] vice chair, each to serve in that capacity for one-year terms. In the event of a vacancy on the advisory board during the term of office of a member by reason of removal, death, resignation, or otherwise, a successor shall be chosen in the same manner as the original appointment within 60 days from the date such vacancy occurred . A member appointed to fill a vacancy shall serve for the balance of the unexpired term. 
c. The advisory board shall: 
[(i)] 1. [a]Advise the commissioner on all matters concerning veterans;
[(ii)] 2. [h]Hold at least one meeting open to the public in each borough on an annual basis, with notice of each public meeting provided in accordance with the public notice requirements of article 7 of the public officers law except with respect to those requirements provided in section 31-105 of the administrative code, and with each public meeting recorded and broadcast in accordance with subdivision d of section 1063 of the charter; 
[(iii)] 3. [k]Keep a record of its deliberations; 
[(iv)] 4. [d]Determine its own rules of procedure; and 
[(v)] 5.  [s]Submit an annual report of its activities to the mayor and the council on or before December 31 of each year. Such annual report should include policy and legislative recommendations for the department of veterans' services and the council. 
d. The department shall maintain on its website and regularly update a list of all members appointed to serve on the veterans’ advisory board, including information about each member’s term, appointing official and any additional information deemed by the department to be relevant.
§ 3. This local law takes effect 120 days after it becomes law.
BV 
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