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I. 
Introduction

On February 19, 2021, the Committee on Finance (Committee), chaired by Council Member Daniel Dromm will hold an oversight hearing titled “Oversight - IBO's Evaluation of the New York City Industrial Development Agency's Industrial Program.” At this hearing, the Committee will examine the Independent Budget Office’s (IBO) evaluation and findings of the New York City Industrial Development Agency's Industrial Program. This is IBO's second evaluation pursuant to Local Law 18 of 2017. The Committee held a similar hearing on December 18, 2017 on IBO’s evaluation of the Commercial Revitalization Program.
Those invited to testify at the hearing include representatives from IBO, the New York City Economic Development Corporation (EDC), the Office of Management and Budget, other representatives from the Administration, and advocacy groups and members of the public.
II. Background
	New York City furthers its social and economic objectives through a variety of programs. Some programs are funded by direct governmental appropriations, while others are funded by reductions in tax liability and are referred to as “tax expenditures.” [footnoteRef:1] Tax expenditures have come to comprise a large portion of total City spending but, because of their nature, unlike other municipal expenses they are not included in the City’s budget.   [1:  See The City of New York City Department of Finance, Tax Policy and Data Analytics Division, Annual Report on Tax Expenditures, Fiscal Year 2021, available at https://www1.nyc.gov/assets/finance/downloads/pdf/reports/reports-tax-expenditure/ter_2021_final.pdf (last access on February 17, 2021). ] 

a. Tax Expenditures by Source 

	It costs the City billions of dollars to operate every year and the decisions about how to spend public funds impacts the City's operations, services, construction, and more. Tax expenditures are also a type of spending – by granting tax breaks in furtherance of a policy goal or outcome, the City is foregoing revenue that could be spent on other services in the furtherance of the goal of the particular. The categories of the City’s tax expenditures include: City Programs, State Programs, and public agencies. In Fiscal 2021, the City spent nearly $7.2 billion in real property tax expenditures. The following chart provides a breakdown of tax expenditures by source for Fiscal 2021:[footnoteRef:2]  [2:  See id.] 
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Source: Department of Finance

	The City Programs category includes local incentives granted directly by the City for housing, commercial development, and individual assistance, and State programs in which participation is at the discretion of the City.[footnoteRef:3] In Fiscal 2021, these tax expenditures totaled approximately $4.4 billion, or 61 percent of all property tax expenditures. Residential incentives accounted for 53 percent of City Program expenditures and were valued at $2.3 billion.[footnoteRef:4] The remaining tax expenditures were distributed between commercial and individual assistance programs.[footnoteRef:5] [3:  See id. ]  [4:  See id.]  [5:  See id.] 

	The State Programs category predominantly consists of residential programs that have many of the same goals as the City Programs but are not exclusive to City taxpayers. Of the total $676 million of property tax expenditures in this category, 90 percent was granted to low- and middle-income housing.[footnoteRef:6]  [6:  See id.] 

	Public agencies made up the third category of tax expenditures for Fiscal 2021, totaling approximately $2.1 billion.[footnoteRef:7] Unlike the City and State Programs, these exemptions benefit certain taxpayers rather than the public in large such as: NYCIDA, the New York City Housing Authority (NYCHA), the State Urban Development Corporation and the regional Port Authority of New York and New Jersey. Of the $2.1 billion in tax expenditures attributable to public agencies, approximately $1.2 billion were associated to commercial and industrial projects.[footnoteRef:8] NYCHA accounted for 74 percent of the $916 million spent by public agencies on residential programs.[footnoteRef:9]  [7:  See id.]  [8:  See id. ]  [9:  See id. ] 

The following table provides a breakdown of real property tax expenditures granted by public agencies in Fiscal 2021, as provided by the Department of Finance:[footnoteRef:10] [10:  See id. ] 
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Source: Department of Finance

b. New York City Task Force on Economic Development Tax Expenditures
In order to explore how the Council could improve its oversight responsibility of the various benefit programs which make up the City’s tax expenditures, the Council created the New York City Task Force on Economic Development Tax Expenditures (the Task Force). The Task Force was comprised of ten members from diverse backgrounds, including elected officials, labor leaders, academics, developers, and financiers. 
Between January 2015 and September 2016, the Task Force met seven times to engage in thorough discussions and debates and to hear presentations from EDC and the Department of Finance, as well as Pew Charitable Trusts, an organization that has been at the forefront of researching and shaping tax expenditure evaluation processes throughout the country. In addition, the Task Force investigated the components of a good evaluation and the institutional structures that states throughout the country are employing to determine which structure is best-suited for New York City given that much of the City’s tax policy is determined by New York State. Additionally, staff evaluated the Industrial and Commercial Abatement Program as a model to better understand the evaluation process. 
With an eye towards fiscal responsibility, the Task Force issued a final report with a set of recommendations for a systematic process for evaluations of economic development tax expenditures to help the public and lawmakers better understand the impacts of these tax breaks.[footnoteRef:11]  [11:  See New York City Council Finance Division, Report of the New York City Council Task Force on Economic Development Tax Expenditures 11 (Sept. 22, 2016), available at http://legistar.council.nyc.gov/View.ashx?M=F&ID=4698435&GUID=40B72487-100B-4088-A373-F0E3851E5684 (last accessed February 2, 2021).] 

Pursuant to those recommendations, on January 18, 2017, the Council passed Local Law 18 of 2017,[footnoteRef:12] which set forth the framework for the evaluation of economic development tax expenditures for the City, becoming the first municipality in the country to adopt such a law. Specifically, Local Law 18 requires IBO to review and evaluate economic development tax expenditures identified by the Council in collaboration with IBO on a schedule developed annually by the Council in collaboration with IBO.[footnoteRef:13] Upon completion of the evaluation, IBO must submit to the Speaker of the Council, and post on its website, a report regarding each economic development tax expenditure evaluated which must include:[footnoteRef:14] [12:  See Local Law 18 of 2017, available at http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2834085&GUID=3AF068AC-BBE9-4B30-B4AE-558B3A5B4201&Options=&Search= (last accessed February 2, 2021). ]  [13:  See New York City Administrative Code §11-2901(b)(1).]  [14:  See New York City Administrative Code §11-2901(b)(3).] 

· A description of the tax expenditure evaluated;
· The data considered and the methodology and assumptions used;
· An analysis of the effectiveness of the tax expenditure and whether it is achieving its goals;
· Whether and to what extent the goals of the tax expenditure are still relevant, including whether and how the goals align with current economic development policy goals;
· Recommendations for future evaluations of the tax expenditure, including whether alternative methods of data collection would allow for better analysis.

The local law further requires City agencies and EDC to provide IBO with whatever information, data, estimates, and statistics IBO determines to be necessary to conduct its evaluation.[footnoteRef:15] In cases where a City agency or EDC does not disclose the requested records to IBO, it must provide a written explanation to the Director of IBO and the Speaker for the reason of the denial with a citation to the specific law that prohibits disclosure.[footnoteRef:16] [15:  See New York City Administrative Code §11-2901(b)(2).]  [16:  See id.] 

c. The Independent Budget Office
The IBO was established in 1989 as part of the revision of the City’s Charter. The Charter Revision Commission believed that there existed an imbalance between budgetary information and fiscal analysis received by the Mayor and that received by legislators and other elected officials.[footnoteRef:17] Thus, establishing an independent, nonpartisan budget office, the Commission felt, would “allow[] legislators and other officials to more effectively and responsibly check the mayor's budgetary powers” while “better equip[ing] [the public] to evaluate fiscal issues when provided with more than one competent source of analysis.”[footnoteRef:18] [17:  Frederick A. O. Schwarz, Jr. & Eric Lane, The Policy and Politics of Charter Making: The Story of New York City's 1989 Charter, Part II. the Structure and Processes of the New Government, Chapter VI. the Structure of the New Government, 42 N.Y.L. Sch. L. Rev. 775, 901 (1998).]  [18:  See id.] 

Chapter 11 of the City Charter lays out the structure of IBO, as well as its powers and duties. IBO is headed by a director, who is to be appointed regardless of political affiliation and solely based on fitness for the position.[footnoteRef:19] IBO’s director, who serves a four-year term, is appointed upon the recommendation of a special committee consisting of the Comptroller, Public Advocate, and a borough president and council member selected by their respective peers.[footnoteRef:20]  [19:  N.Y.C. Charter §259(a).]  [20:  See id. ] 

The IBO is Charter-mandated to provide to the Comptroller, the Council Speaker and Council Members and committees, the borough presidents, and community boards information to assist them in the discharge of their responsibilities related to the budget process.[footnoteRef:21] Aside from information on the City budget itself, IBO is to tasked with providing information on appropriations bills, proposed local laws with fiscal implications, estimated revenues and receipts and changing revenue conditions, and other matters requested by these entities.[footnoteRef:22]  [21:  Id. at §260(a).]  [22:  Id. at §260(a)(1)-(3).] 

To carry out these responsibilities, the Charter authorizes IBO’s director to “secure such information, data, estimates and statistics” from city agencies that the director determines necessary.[footnoteRef:23] Agencies are required to provide this information, if available, in a timely manner.[footnoteRef:24] The only exceptions to this are records protected by attorney-client privilege, attorney work product, and material prepared for litigation.[footnoteRef:25] [23:  Id. at §259(c).]  [24: See id.]  [25:  See id.] 

IBO is also required to periodically publish reports “to enhance official and public understanding” of the budgetary process and Charter-mandated budget documents, as well as other matters relating to city revenues, expenditures, financial management practices and related issues.[footnoteRef:26] As such, IBO routinely publishes “fiscal briefs” on issues ranging from school spending to the financing of sports stadiums to the impact of taxes on city residents.[footnoteRef:27] [26:  Id. at §260(c).]  [27:  See Independent Budget Office of the City of New York, “What We Do,” http://www.ibo.nyc.ny.us/aboutWhatwedo.html (last accessed February 2, 2021) ] 

d. IBO’s Tax Expenditure Evaluations Pursuant to Local Law 18 of 2017
IBO’s first evaluation conducted pursuant to Local Law 18 was completed at the end of 2017 and was an evaluation of the Commercial Revitalization Program.[footnoteRef:28] IBO is now completing its second evaluation, which is the subject of today’s hearing, and which is of the New York City Industrial Development Agency’s Industrial Program. Details regarding the Industrial Development Agency and the Industrial Program are set forth below. [28:  See Hearing of the Committee on Finance, December 18, 2017, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3283825&GUID=CB72E8CF-D3DC-4405-A644-5138ADED9165&Options=&Search= (last accessed February 17, 2021) ] 

III. New York City Industrial Development Agency
a. Background
In 1969, the New York State Industrial Development Agency Act[footnoteRef:29] was enacted to allow for the establishment of industrial development agencies to promote, develop, encourage, and assist in the acquiring, constructing, reconstructing, improving, maintaining, equipping, and furnishing industrial, manufacturing, warehousing, commercial, research, and recreation facilities. These facilities include, for example, industrial pollution control facilities, educational or cultural facilities, railroad facilities, horse racing facilities, automobile racing facilities, and continuing care retirement communities.[footnoteRef:30] As governmental agencies, they are imbued with various powers to assist financially the development of a wide range of economic activities.[footnoteRef:31] However, in general, the purpose of these agencies are to advance the job opportunities, health, general prosperity and economic welfare of residents and to improve their recreation opportunities, prosperity and standard of living.[footnoteRef:32] [29:  Article 18-A of the New York General Municipal Law.]  [30:  See New York General Municipal Law § 858.]  [31:  See id. ]  [32:  See id. ] 

The New York City Industrial Development Agency (NYCIDA) was established in 1974 to promote the economic welfare of the City’s inhabitants and to promote, attract, encourage and develop an economically sound commerce and industry, through governmental action, for the purpose of preventing unemployment and economic deterioration.[footnoteRef:33] NYCIDA’s powers and duties allow the agency to provide real property tax exemptions or abatements, as well as grant sales tax and franchise tax exemptions and mortgage recording tax (MRT) exemptions. [footnoteRef:34] NYCIDA also has the ability to enter into agreements requiring payments in lieu of taxes (PILOTs) and provide grants or loans to certain businesses and entities, among other things.[footnoteRef:35]  [33:  See New York General Municipal Law § 917. ]  [34:  Chapter 1030 of the Laws of 1969.]  [35:  See New York General Municipal Law § 858. ] 

NYCIDA is managed by a Board of Directors consisting of 15 members, which include the City Comptroller, the City Administrator of the Economic Development Administration, the Corporation Counsel, and the Chairperson of the City Planning Commission.[footnoteRef:36] Of the remaining members, six members must be appointed by the Mayor in consultation with the economic development council, business and labor organizations, and elected officials, and five members must be appointed by the Mayor by designation of the Borough Presidents.[footnoteRef:37]  [36:  See New York General Municipal Law § 917(d).]  [37:  See id. ] 

NYCIDA provides various types of financial assistance programs designed to support business growth in the City and to support qualifying private capital investment:[footnoteRef:38] [38:  See New York City Economic Development Corporation, Annual Investment Projects Report Pursuant to New York City Administrative Code §22-823 FY 2020, Volume 1 (Jan. 31, 2021), available at https://edc.nyc/sites/default/files/2021-01/NYCEDC-Annual-Investment-Projects-Report-FY20-Vol-I.pdf (last accessed on February 17, 2021). ] 

1. Tax-exempt bond financing. NYCIDA is a qualified issuer of both taxable and tax-exempt bonds. The interest on NYCIDA bonds is exempt from the income taxes imposed by the New York State and City governments, and in certain cases by the federal government (referred to as “triple tax-exempt bonds”). Private investors, who assume the financing risks of the project, purchase these bonds. Repayment of the bonds is not an obligation of NYCIDA or the City, State or federal governments, but, rather, of the project owner. Investors in triple tax-exempt bonds typically accept a lower interest rate because of the income tax exemption. 
2. Property tax reductions. NYCIDA can exempt real property from City ad valorem real property taxes. Typically, NYCIDA utilizes this exemption authority to abate and/or stabilize the amount of real property taxes that would otherwise be due with respect to a company’s real property. The company enters into an agreement with NYCIDA requiring the company to make PILOTs with respect to such exempted property; the PILOT reflects the amount of the abatement and/or stabilization provided.
3. Partial exemption of mortgage recording tax. NYCIDA can provide partial exemptions to the City and State (MRT) for costs relating to a project’s financing by reducing the rate of tax from 2.8 percent to 0.3 percent.
4. Exemption from sales and use taxes on construction and equipping costs. The 8.875 percent City and State sales tax on materials used to construct, renovate or equip facilities may be exempted by NYCIDA.
	NYCIDA provides financial assistance to companies through programs established under its Uniform Tax Exemption Policy (UTEP),[footnoteRef:39] or as otherwise permitted by statute.[footnoteRef:40] State Law requires industrial development agencies to issue a UTEP which must outline guidelines for the granting financial assistance, such as claiming real property, mortgage recording, and sales tax exemptions. [footnoteRef:41]  In Fiscal 2018, the UTEP was updated and includes details on NYCIDA’s programs, including the Industrial Program.  [39:  See New York City Industrial Development Agency, Amendment and Restatement of New York City Industrial Development Agency Uniform Tax Exemption Policy, (Jun. 13, 2017), available at https://edc.nyc/sites/default/files/filemanager/NYCIDA/Governance_and_Policies/NYCIDA_UNIFORM_TAX_EXEMPTION_POLICY/NYCIDA_Uniform_Tax_Exemption_Policy_Final.pdf (last accessed on February 4, 2021). ]  [40:  See Annual Investment Projects Report Pursuant to New York City Administrative Code §22-823 FY 2020, Volume 1, supra note 38. ]  [41:  See General Municipal Law § 874(4)(a).] 

NYCIDA’s benefits are discretionary, meaning that the agency will assess the need for financial assistance and the economic impact of a proposed project to determine whether such project would be eligible for benefits under a designated program. 
Firms seeking financial assistance must apply to NYCIDA under one of its programs and receive approval for benefits from the NYCIDA Board of Directors.[footnoteRef:42] NYCIDA must ascertain that a project would not proceed, or would proceed in a substantially reduced form, without incentives.[footnoteRef:43] Consideration is given to the impact of the proposed project on New York City’s economy, including job creation and retention, as well as infrastructure or technology upgrades.[footnoteRef:44]  [42:  See Annual Investment Projects Report Pursuant to New York City Administrative Code §22-823 FY 2020, Volume 1, supra note 38.]  [43:  See id.]  [44:  See id.] 

The specific terms of NYCIDA transactions are set forth in project and lease agreements.[footnoteRef:45] NYCIDA will begin discussions with a company requesting detailed information on the project, followed by a staff review of the company’s proposed investment, its existing real estate situation, potential alternatives, and the qualitative and quantitative factors driving its location decision.[footnoteRef:46] An environmental review is also conducted. Additionally, NYCIDA staff will consider the number of jobs that the company will retain, recruit and/or create, the value of private-sector investment that will result from the project, and the fiscal impact (e.g. direct and indirect taxes) of the company’s investment and operations.[footnoteRef:47] In the case of bond financings, projects must comply with relevant Federal statutes and regulations.[footnoteRef:48] [45:  See id.]  [46:  See id.]  [47:  See id.]  [48:  See id.] 

In Fiscal 2021, NYCIDA provided $386.3 million in real property tax expenditures (net after PILOTS) of the total $7.2 billion in tax expenditures spent by the City.[footnoteRef:49] More specifically, of the $386.3 million in tax expenditures provided by NYCIDA, 353 tax exemptions were granted by the agency with an exempted assessed value of $4.8 billion.[footnoteRef:50] [49:  See Annual Report on Tax Expenditures, Fiscal Year 2021, supra note 1.]  [50:  See id. ] 

b. NYCIDA Industrial Program 
The NYCIDA Industrial Program (Industrial Program) provides eligible companies with real property tax exemptions or abatements, and sales tax exemptions on purchases of materials used to construct, renovate or equip facilities, as well as MRT exemptions.[footnoteRef:51] In Fiscal 2020, there were 195 active industrial incentive projects with a total project amount of $2.4 billion, and the total City cost (net of recapture and penalties) was $37.4 million.[footnoteRef:52]  [51:  See id. ]  [52:  See Annual Investment Projects Report Pursuant to New York City Administrative Code §22-823 FY 2020, Volume 1, supra note 38.] 

In order to be eligible for financial assistance under the Industrial Program, the project facility must be intended to be used for the manufacturing, assembling, processing, recycling, disposing, warehousing and/or distributing of tangible property, and/or the creation of an intangible asset.[footnoteRef:53] An intangible asset, as defined by NYCIDA, means any patent, copyright, formula, process, design, pattern, knowhow, format or other similar item.[footnoteRef:54] The recipient of any financial assistance (or benefits) from NYCIDA must make improvements on the project land at a cost of at least $1 million, or 15 percent of the combined assessed valuation of project land and existing improvements, whichever one is greater.[footnoteRef:55]  [53:  See Amendment and Restatement of New York City Industrial Development Agency Uniform Tax Exemption Policy, supra note 39. ]  [54:  See id. ]  [55:  See id. ] 

The Industrial Program provides eligible companies with various types of financial assistance, some of which include:[footnoteRef:56] [56:  See id. ] 

1. Exemption from recording and filing fees; 
2. Exemption from City and State MRT to the extent that aggregate project expenditures equal or exceed the maximum amount of the mortgage on the project facility; and
3. Exemption from City and State sales and use taxes for the purchase or lease of materials, fixtures, furnishings, machinery and/or equipment, as well as certain services that may relate to the installation of any of the foregoing, and is related to the project’s facility. 
Additionally, a company may be exempted from paying City real property taxes on the facility of an eligible project and be required to pay PILOTs based on location of facility and type of project improvements made by the recipient.[footnoteRef:57] If the project facility is on land within an Industrial Business Zone (IBZ), a company would not be required to pay any PILOT for the land, with benefits phasing out at no more than 20 percent per year, until it reaches the equivalent of actual real property taxes at the end of the benefit term.[footnoteRef:58]  [57:  See id.]  [58:  See id.] 

For projects located outside of IBZs, land tax abatements are stabilized at the pre-improvement real estate tax amount for up to 25 years and are abated based on the amount of investment, with benefits phasing no more than 20 percent per year, starting in year 21.[footnoteRef:59] Based on the amount of the project investment, a recipient would be eligible to receive a land tax abatement and pay a reduced PILOT for City real property taxes:[footnoteRef:60]  [59:  See id.]  [60:  See id.] 

	Investment Amount
(Exclusive of Acquisition Cost)
	Land Tax Abatement
	PILOT

	Under $5 million
	0%
	100%

	Over $5 million
	25%
	75%

	Over $10 million
	50%
	50%

	Over $15 million
	75%
	25%

	Over $20 million
	100%
	0%



With respect to improvements, unless otherwise determined by NYCIDA, a company will be required to pay a PILOT on any improvements existing at the time of applying for benefits, equal to the amount of City real property taxes that would have been due prior to NYCIDA’s involvement with the project.[footnoteRef:61] However, a company will not be required to pay any PILOT for any new project improvements.[footnoteRef:62] New project improvements are those improvements that are induced with NYCIDA’s financial assistance during the benefit term. For these two types of improvements, benefits will phase out no more than 20 percent per year.[footnoteRef:63]  [61:  See id.]  [62:  See id.]  [63:  See id.] 

For any additional improvements made to the project land that do not constitute as an existing improvement or a new project improvement, the company will be responsible for paying a PILOT equal to the amount of City real property taxes that would have been payable in the absence of NYCIDA’s involvement with the project.[footnoteRef:64]  [64:  See id.] 

Under the Industrial Program, NYCIDA reserves the right to forfeit and/or recapture benefits granted to a company, up to ten years after the project commencement date, if a recapture event occurs.[footnoteRef:65] In general, recapture events consist of failures of the project to accomplish an expected outcome.[footnoteRef:66] [65:  See id.]  [66:  See id.] 

A company will be responsible for paying interest and other fees based on the year in which the recapture event occurred:[footnoteRef:67]  [67:  See id.] 


	Anniversary Year of the
Operations Commencement Date
	Recapture Interest Rate

	Year 1 to Year 3
	130 percent

	Year 3 to Year 4
	120 percent

	Year 4 to Year 5
	110 percent

	Year 5 to Year 6
	100 percent

	Year 6 to Year 10
	100 percent minus 1.666 percent and the number of months elapsed since the sixth anniversary of the operations commencement date



IV. Evaluation of the NYCIDA Industrial Program
Tax expenditures are meant to promote policy goals. In addition to specific goals for each particular program, economic development tax expenditures have an overarching goal of improving the economic and social welfare of the residents of the City. Evaluations should consider both the goals specific to the program and the larger goal of economic development.
For purposes of each evaluation conducted pursuant to Local Law 18, the goals against which the effectiveness of the tax expenditure is to be measured are those “defined in the legislation creating such economic development tax expenditure” or those identified by the Council, in collaboration with IBO.[footnoteRef:68] [68:  Local Law 18 of 2017.] 

In the case of the Industrial Program, there are no explicit goals provided in legislation or by the Council, or IBO. However, NYCIDA has wrote:
“The agency recognizes the importance of the industrial sector in New York City, by virtue of the sector’s ability to create living wage job opportunities for City residents.[footnoteRef:69] By preserving, enhancing and building industrial space throughout the five boroughs, it can diversify the City’s economy, help support advanced manufacturers, incentivize and spark innovation, and create pathways to the middle class for City residents with the goal of maximizing job creation relative to the amount of Financial Assistance provided.[footnoteRef:70] Through the Industrial Program, NYCIDA can provide incentives to industrial companies and developers of industrial space in order to achieve these goals.”[footnoteRef:71] [69:  See Amendment and Restatement of New York City Industrial Development Agency Uniform Tax Exemption Policy, supra note 39.]  [70:  See id. ]  [71:  See id. ] 

Therefore, the evaluation conducted by IBO should determine whether the program is successfully meeting these specified goals of creating living wage job opportunities, diversifying the city economy, and supporting advanced manufacturers and whether they are still relevant in light of today’s economic development policy goals. 
a. Conclusion
In providing tax incentives, government has a responsibility to evaluate the effectiveness of such incentives being offered and ensure that they continue to achieve their intended goals and are not unnecessarily forgoing revenue that would otherwise be due to the City. At this hearing, the Committee looks forward to learning more about the Industrial Program and IBO’s experience in evaluating the program and its recommendations for future recommendations. 
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