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Introduction
On February 17, 2021, the Subcommittee on Capital Budget, chaired by Council Member Helen Rosenthal, will hold an oversight hearing entitled, “Restarting the City's Capital Program in Light of COVID-19.” COVID-19 has had wide-ranging impacts on the execution of the City’s capital program. This hearing will explain these impacts and address the challenges of restarting the program. Representatives from the Department of Design and Construction (DDC), advocates, community organizations, as well as other concerned community groups have been invited to testify.
DDC and the City’s Capital Program
Before 1996, much of the City’s capital construction portfolio was dispersed among individual agencies focused on service delivery and with limited expertise in capital program management.[footnoteRef:1] The establishment of DDC consolidated responsibility for the design and construction of other agency’s capital programs to improve capital project delivery performance.[footnoteRef:2] Specifically, consolidating capital construction responsibilities within DDC was thought to enable more efficient project completion, with improved quality, increased professionalism and efficiency, as well as better coordination between projects.[footnoteRef:3] [1:  See Department of Design and Construction, Strategic Blueprint for Construction Excellence, 2019, available at 
https://www1.nyc.gov/assets/ddc/images/content/pages/press-releases/2019/2019_DDC_Strategic_Plan.pdf.]  [2:  See Local Law 77 of 1995. See also Staff Report to the Committee on Finance on Proposed Int. No. 599-A of 1995, August 21, 1995, and Testimony to City Council Finance Committee on Proposed Department of Design & Construction by Senior Advisor to the Mayor Richard Schwartz, September 6, 1995, both available at: https://www.laguardiawagnerarchive.lagcc.cuny.edu/pages/FileBrowser.aspx?LinkToFile=FILES_DOC/Microfilms/05/011/0000/00001/051902/05.011.0000.00001.051902.10771995.PDF]  [3:  See Id.] 

Capital projects under the charge and control of DDC include, but are not limited, to streets and highways, bridges and tunnels, parks and recreational facilities, sewers and sewage disposal plants, water supply and distribution structures, waste management facilities, correctional facilities and all other public buildings, structures and facilities.[footnoteRef:4] [4:  See N.Y.C Charter § 1202(a).] 

Because DDC manages capital projects for other agencies, it does not have a capital budget of its own. Instead, 20 client agencies, and the nonprofit institutions they provide funding to, send DDC projects included in their respective capital budgets and specifically authorized by the Capital Commitment Plan.[footnoteRef:5] After DDC plans each project, including developing its scope and design in partnership with client agencies, but before DDC may initiate bidding or construction, DDC has to request a construction Certificate to Proceed (CP) from the Mayor’s Office of Management and Budget (OMB).[footnoteRef:6] Agencies are not authorized to commit their capital funds to a project without a CP.  [5:  See New York Independent Budget Office, A Guide to the Capital Budget, 2018, available at: https://ibo.nyc.ny.us/iboreports/capital-budget-guide-2018.pdf; see also Strategic Blueprint for Construction Excellence, supra note 1.]  [6:  See Id. ] 

The COVID-19 PAUSE
Shortly after the first cases of COVID-19 were confirmed in New York State, Governor Cuomo on March 7, 2020 issued Executive Order 202, declaring a disaster emergency.[footnoteRef:7] A state emergency declaration permits the governor to direct local officials and state agencies, and to suspend state and local law or regulation to facilitate disaster response efforts.[footnoteRef:8] A series of subsequent executive orders imposed successively more stringent restrictions of private behavior to protect public health, the culmination of which was Executive Order 202.8, issued on March 20, 2020, which required non-essential businesses to reduce their onsite workforce by 100%, meaning send all workers home.[footnoteRef:9] This Executive Order became known as the PAUSE Order, adopting the acronym of an accompanying guidance, titled “Policy that Assures Uniform Safety for Everyone.”[footnoteRef:10] [7:  Governor Andrew Cuomo, Executive Order No. 202, available at:
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/EO_202.pdf]  [8:  Exec. Law §§ 20, 28, 29, 29(a).]  [9:  Governor Andrew Cuomo, Executive Order No. 202.8, available at: 
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/EO_202.8.pdf.]  [10: See “New York State on PAUSE,” available at: https://coronavirus.health.ny.gov/new-york-state-pause.] 

The PAUSE Order had an essential business carveout, permitting any “essential business or entity that provides essential services or functions” to continue to operate in person “at the level necessary to provide such service or function.”[footnoteRef:11] The definitive explanation of which businesses qualified as “essential” was detailed in guidance subsequently promulgated by the Empire State Development Corporation (ESD).[footnoteRef:12] With regard to construction, ESD enumerated certain types of projects which remained permitted so long as it was possible to maintain adequate social distancing on the construction site, including roads, bridges, transit facilities, utilities, hospitals or healthcare facilities, homeless shelters, and public or private schools, among others. [footnoteRef:13] Thus, private sector construction projects of these types were never restricted by the State. Moreover, local governments were entirely exempt from the PAUSE restrictions and were permitted to continue their public sector construction projects at all times.[footnoteRef:14] Nevertheless, ESD encouraged local governments to focus on projects “with a nexus to health and safety of the building occupants or to support the broader essential services that are required to fulfill the critical operations of government or the emergency response to the COVID-19 public health crisis.”[footnoteRef:15] Once Governor Cuomo un-paused New York City on June 8, 2020 as part of the New York Forward phased reopening, all construction, including non-essential private sector construction, became fully permitted again, subject to social distancing requirements and cleaning/disinfecting protocols.[footnoteRef:16] [11:  Id.]  [12:  Governor Andrew Cuomo, Executive Order No. 202.8, available at: https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/EO_202.8.pdf.]  [13:  Empire State Development Corporation, “Guidance for Determining Whether a Business Enterprise is Subject to a Workforce Reduction under Recent Executive Orders,” available at: https://esd.ny.gov/guidance-executive-order-2026.]  [14:  Id.]  [15:  Id.]  [16:  “Governor Cuomo, Announces New York City to Enter Phase 1 of Reopening on June 8 and Five Regions Enter Phase 2 of Reopening Today,” May 29, 2020, available at: https://www.governor.ny.gov/news/governor-cuomo-announces-new-york-city-enter-phase-1-reopening-june-8-and-five-regions-enter.] 

Reprioritizing the Capital Program during and after PAUSE 
OMB quickly repositioned the City’s Capital Program in the early days COVID-19 amid a sudden loss of liquidity in the municipal bond market, with step outflows and little appetite for new debt offerings.[footnoteRef:17] OMB directed that the limited capital dollars that were available should be used for health and safety projects,[footnoteRef:18] very much in alignment with the ESD recommendations. All evidence suggests that OMB systematically shut down the capital pipeline for all other types of projects, by intervening to stop the Comptroller from registering major contracts,[footnoteRef:19] ceasing to issue CPs, and ordering work stoppages on design work.[footnoteRef:20] This has unsurprisingly resulted in widespread project delays, moving planned commitments into the out years of the Capital Commitment Plan, thereby reducing the appropriations necessary and cutting the Capital Budget. [17:  See Health Gillers and Gunjan Banerji, “How the Muni Market Became the Epicenter of the Liquidity Crisis,” WALL ST. JOURNAL, April 2, 2020, available at: https://www.wsj.com/articles/how-the-muni-market-became-the-epicenter-of-the-liquidity-crisis-11585823404; see also Finn Schuele and Louise Scheiner, "What’s going on in the municipal bond market? And what is the Fed doing about it?", Brookings Institution, March 31, 2020, available at: https://www.brookings.edu/blog/up-front/2020/03/31/whats-going-on-in-the-municipal-bond-market-and-what-is-the-fed-doing-about-it/]  [18:  Transcript, Fiscal Year 2021 Executive Budget Hearings before the New York City Council, May 6, 2020, available at: https://legistar.council.nyc.gov/View.ashx?M=F&ID=8448030&GUID=8EB00B87-F4D4-42A2-B7CF-0EA099D62DCF.]  [19:  Id.]  [20:  See, e.g., To Whom It May Concern Letter from DDC, March 26, 2020, attached to this briefing paper as Appendix A.] 

In Fiscal 2020, DDC committed $873 million, compared with $1.8 billion the year before, largely due to the work that had been scheduled for the spring and early summer of 2020 being pushed into out years. More striking is the drop in DDC’s Fiscal 2021 performance metrics reported in the Preliminary Fiscal 2021 Mayor’s Management Report, especially when comparing the periods July to October 2019 and July to October 2020: there are sharp drop offs in design projects completed (from 29 to 11), construction projects completed (from 30 to 19), miles of new and replaced water mains (from 25.8 to 16.5), and projects that completed the front-end-planning phase (from 71 to 6).
	DDC Performance Indicators, adapted from the
Preliminary Fiscal 2021 Mayor’s Management Report
	Actual
	4-Month Actual

	
	FY18
	FY19
	FY20
	FY20
	FY21

	Design projects completed
	136
	115
	85
	29
	11

	Construction projects completed
	132
	118
	108
	30
	19

	Roadway lane miles reconstructed
	25.0
	30.8
	55.9
	13.1
	19.0

	Sewers constructed (miles)
	18.2
	18.3
	17.7
	4.7
	4.8

	Sewers reconstructed (miles)
	7.4
	10.0
	10.6
	3.9
	4.3

	Water mains (new and replaced) (miles)
	92.6
	82.7
	54.8
	25.9
	16.5

	Projects completed front-end-planning phase
	NA
	NA
	71.0
	71.0
	6.0



An additional indication of DDC’s slow down, continuing into Fiscal 2021, is that the agency initiated zero in-house design projects between July 1, 2020 and December 31, 2020.[footnoteRef:21] [21:  Compare DDC, In-House Design FY 2020 Q3Q4, available at: https://council.nyc.gov/budget/wp-content/uploads/sites/54/2020/09/Department-of-Design-and-Construction-In-House-Design-2-of-2.pdf and DDC, In-House Design FY 2021 Q1Q2, available at https://council.nyc.gov/budget/wp-content/uploads/sites/54/2021/02/Department-of-Design-and-Construction-In-House-Design-1-of-2.pdf.] 

According to DDC, the only non-health or safety projects that continued to be funded were infrastructure and public building projects whose contracts were already registered and in construction, for which the City was financially liable.[footnoteRef:22] DDC has also shared with Council staff that it was able to complete the projects it was delegated much more quickly than it otherwise would have been able to because gubernatorial and mayoral executive orders provided for emergency procurement authority to bypass various restrictions.[footnoteRef:23] These projects include managing the construction of temporary field hospitals for Health and Hospitals and the Office of Emergency Management and at Brooklyn Cruise Terminal in Red Hook Brooklyn and the Billie Jean King Tennis Center in Flushing Queens, as well as COVID-19 testing infrastructure.[footnoteRef:24] [22:  E-mail from DDC to City Council Finance Division, September 28, 2020, on file with the City Council Finance Division.]  [23:  See, e.g.,  Governor Andrew Cuomo, Executive Order No. 202.11, available at: https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/EO_202_11.pdf, and Mayor de Blasio, Emergency Executive Orders 100 and 101, available at: https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-100.pdf and https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-101.pdf.]  [24:  E-mail supra note 22. ] 

Restarting the Capital Project Pipeline 
The municipal bond markets have now stabilized and are not nearly as tight as they were a year ago. This is due to several factors, including the Federal Reserve’s decision to accepting short-term municipal bonds purchased from mutual funds as collateral for lending to banks through the recently re-launched Money Market Mutual Fund (MMLF),[footnoteRef:25] the subsidence of panicked market behavior, and the expectation of renewed federal stimulus this spring, including substantial state and local aid.[footnoteRef:26] [25:  See Schuele and Scheiner, supra note 16.]  [26:  See, e.g., Christopher Harshman, Municipal Bonds Win Big from Recent and Proposed Federal Stimulus, Feb. 4, 2021, available at: https://www.parametricportfolio.com/blog/municipal-bonds-win-big-from-recent-and-proposed-federal-stimulus.] 

With the City’s bonding capacity now largely restored, the challenge for OMB and DDC will become how to restart the capital pipeline. Precisely because there is finite capacity available at each sequential stage of the capital process, the capital program typically relies upon continuous, simultaneous efforts across all stages to avoid creating bottlenecks. Just as DDC can only scope and design so many projects at once, so too can OMB only review so many projects and grant CPs, can DDC manage so many bidding processes, can the Comptroller register project contracts – and there are only so many contractors available to bid on and then deliver City projects. If DDC had dozens of projects fully designed and ready to submit to OMB for CPs, even assuming robust capital funding it could take several years to work through the backlog of a year’s worth of delayed projects. However, because DDC’s early-stage design work has slowed nearly to a halt, it likely will take even longer.
Given these capacity constraints, it will be important that the Administration articulate a strategy for deciding how projects will be prioritized in the capital restart. It is equally important to provide for an equitable balancing of agency needs as it is to ensure that capital work is distributed equitably across the City’s neighborhoods.
A final consideration that weighs upon prospects of a successful capital restart is the state of DDC’s relationship with its vendors in light of the abrupt work stoppages. When DDC ordered work stoppages in late March 2020, some of its vendors were left in the lurch. Industry groups wrote to the Mayor one week later in early April, expressing sympathy for the difficult decisions with which the City was confronted, but expressing hope that the City might soon restart their design work with DDC to build an inventory of shovel-ready projects – because, after all, “design can be safely and properly completed in the safety of our homes.”[footnoteRef:27] The industry groups report that they never received a response to that letter, and that to this day they continue to await clear guidance from the Administration. It remains to be seen what long-term impact this work stoppage, and the perceived absence of clear communication, might do to DDC’s relationship with its vendors. A worst-case scenario would be a reduced interest in responding to RFPs leading to decreased competition, higher costs, and potentially reduced capacity – at precisely the moment when the City needs that capacity the most. [27:  Letter from American Council of Engineering Companies New York, et al., to Mayor de Blasio, April 2, 2020, attached to this briefing paper as Appendix B.] 

Conclusion
At today’s hearing the Committee expects to receive testimony from DDC, as well as from members of the public. The Committee intends to explore the wide-ranging impacts of COVID-19 on the execution of the City’s capital program and address the challenges of restarting the program.
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Department of Lorraine Grillo Thomas Foley
rhd Design and Commissioner P.E, CCM, ENV, SP
» » : Deputy Commissioner

Construction Jamie Torres-Springer Public Buildings

First Deputy Commissioner

March 26, 2020

Re: Suspension of All Professional Services, Effective Inmediately
To Whom It May Concern:

You and your firm have a contract with the New York City Department of Design and Construction
“DDC”).

You are directed to immediately halt all services being provided, or to be provided, under your Contract
(including any task orders, change orders, amendments) with DDC, including all services provided by
Subcontractors and/or Subconsultants.

Effectively immediately, all services are suspended indefinitely in accordance with Section 10.06 of the
General Provisions (Appendix A) of the Contract. The City shall not incur or pay any further obligation
pursuant to the Contract beyond the suspension date until such suspension is lifted.

Thank you for your cooperation.

Sincerely,
R

-9
Thomas Foley, PE, CCM, ENV SP
Deputy Commissioner

cc:
ACCO Nicholas Mendoza
General Counsel David Varoli

30-30 Thomson Avenue, Long Island City, NY 11101 (718) 391-1636 nyc.gov/ddc @nycddc
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April 2, 2020

Honorable Bill de Blasio
City Hall
New York, NY 10007

Mayor de Blasio,

During this crisis, we understand that difficult decisions must be made and thank the City and
State for their tireless efforts in keeping the public safe and informed. We trust that the City will
meet the ensuing challenges in the short term, while considering the steps necessary to support
the long-term vitality of its businesses, industries, and workers.

As such, we write to you asking that the City reconsider its decision to immediately halt design
work for public projects. Design work is essential to construction projects, and, as you know,
necessary for public projects to be shovel-ready. Additionally, unlike other aspects of
construction, design work can be safely and properly completed in the safety of our homes.

As we explore ways to maintain basic levels of economic activity, permitting design work for
public projects to continue will serve as an important opportunity to keep workers safely
employed with wages and benefits during the current crisis, and to help prepare New York for
the groundbreaking of construction projects that will employ tens of thousands of union
construction workers once this crisis has been overcome.

Delays to work that can safely continue from our homes will further hinder our city’s recovery
efforts and create challenges for middle-class New York families, including many union
construction workers and MWBE architects, engineers, and general contractors.

We strongly recommend that you allow design and construction work to continue to the
maximum extent permitted under New York State guidance. Furthermore, we ask that all design
and construction that has already occurred be compensated.

This is a very difficult time for all New Yorkers, and we understand the gravity of the City’s
circumstances. We all share a common goal of ensuring that our economy gets back on its feet
once the virus passes and we believe construction will take the lead in our city’s recovery.

Sincerely,

American Council of Engineering Companies New York
American Institute of Architects New York

Building and Construction Trades Council of Greater New York
Building Trades Employers’ Association of New York City
New York Building Congress

New York City Central Labor Council

CC: New York City Council Speaker Corey Johnson
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