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I. INTRODUCTION 

On January 27, 2021, the Committee on Contracts, chaired by Council Member Ben Kallos, will hold a remote oversight hearing reviewing agency compliance with Local Law 63 of 2011, which requires cost-benefit analyses of displacement of city workers in solicitations for certain contracts. Those invited to testify include the Mayor’s Office of Contract Services (MOCS), labor organizations, and interested members of the public. 

II. BACKGROUND
Over the years, as the City’s contracting budget has grown significantly, concerns have been raised regarding the efficiencies and savings resulting from the City’s contracting for work that could otherwise be done by existing City employees. Local Law 63 of 2011, and its predecessor Local Law 35 of 1994, amended section 312 of the New York City Charter to promote increased transparency and internal scrutiny of the City’s procurement process for service contracts. Specifically, these laws require that, prior to soliciting bids for proposals or renewing contracts, the City must examine the prospect that such contracts would result in the displacement of City workers. The intended purpose of these law is to ensure that the City obtains fiscal benefits from contracting for services that clearly outweighed the potential cost that such contracting could have on maintaining the City’s workforce. However, as will be discussed below, concerns have frequently been raised regarding the effectiveness of the law, and the Council has acted at times to fine-tune the law in an attempt to provide its desired impact. 
	Local Law 35
In 1994, the City Council enacted Local Law 35 to require contracting agencies to conduct a cost-benefit analysis, which was to compare the costs and benefits of utilizing in-house services versus outsourcing, on any contracts that would result in the displacement of City employees.[footnoteRef:1] Among the several mechanisms behind Local Law 35 was a requirement to submit any such cost-benefit analysis to the Comptroller and City Council prior to soliciting proposals.[footnoteRef:2] The rationale behind Local Law 35 was to protect the public purse by scrutinizing any outsourcing decisions made by contracting agencies. [1:  Local Law 35 of 1994, §1.]  [2:  Id. ] 

Unfortunately, as a matter of practice, contracting agencies determined that “in the overwhelming majority of cases, contracts f[e]ll outside of the universe of contracts defined in the law and/or failed to meet the law’s standard for displacement.”[footnoteRef:3] As a result there was limited reporting conducted at the agency level and cost-benefit analyses were ineffectual.[footnoteRef:4]  [3:  Committee on Contracts Committee Report, “Proposed Int. No. 624-A: A Local Law to amend the administrative code of the city of New York, in relation to the procedure governing agency service contracts”, Sep. 21, 2011, at 4.]  [4:  Id. ] 

In response, the Council passed Local Law 63 of 2011 overriding a mayoral veto from then-Mayor Michael Bloomberg.[footnoteRef:5] Local Law 63 updated Local Law 35 in several ways, including requirements that agencies produce annual agency contracting plans for upcoming fiscal years; application of the cost-benefit analysis rules to extensions of existing agency contracts; and a presumption of displacement whenever there would be any reduction in funded positions of city employees performing the kinds of services in proposed agency contracts.[footnoteRef:6]  [5:  Committee on Contracts Committee Report, “Int. No. 624-A: A Local Law to amend the administrative code of the city of New York, in relation to the procedure governing agency service contracts”, Dec. 7, 2011, at 2.]  [6:  Local Law 63 of 2011, §1.] 


III. MECHANISMS OF LOCAL LAW 63
Local Law 63 applies to new or renewal contracts, or contract extensions, for standard or professional services with a value of at least $200,000.[footnoteRef:7] The law requires each agency to first determine whether such a proposed service contract would result in the displacement of a City employee.[footnoteRef:8] Pursuant to Local Law 63, displacement means “a reduction in the number of funded positions, including but not limited to, that resulting from the attrition; layoff; demotion; bumping; involuntary transfer to a new class, title, or location; time-based reductions, or reductions in customary hours of work, wages, or benefits of any city employee.”[footnoteRef:9] The law additionally provides a presumption of displacement if, during the preceding three-years: (i) the displacement of a city employee who performed the service, or a substantially similar service, to which the agency is seeking to contract; (ii) the announcement of a budgetary reduction that has or could result in the displacement of a city employee who has performed the service, or a substantially similar service, to which the agency is seeking to contract; or (iii) a statement by an agency head or the mayor indicating future employment actions that could result in the displacement of a city employee who has performed the service, or a substantially similar service, to which the agency is seeking to contract.[footnoteRef:10]   [7:  N.Y.C. Charter §312(a).]  [8:  N.Y.C. Charter §312(a)(1).]  [9:  Id.]  [10:  N.Y.C. Charter §312(a)(1)(a).] 

 If the agency finds that the contract would result in no displacement, the agency then must certify to that fact in bid solicitation documentation along with detailed information supporting the agency determination.[footnoteRef:11] If, however, the agency determines that the proposed contract would result in displacement, the agency must then conduct a cost-benefit analysis of performing the services in-house and provide that analysis to the Comptroller prior to soliciting any bids or proposals.[footnoteRef:12] Once the agency receives bids or proposals, the agency must submit its displacement determination, cost-benefit analysis, and any supporting documentation to the Council and appropriate collective bargaining representatives of the prospective displaced employees.[footnoteRef:13] Prior to awarding the contract, the agency must conduct a comparative analysis of the costs and benefits of performing the services in-house versus contracting out, based on the vendor’s best/final offer.[footnoteRef:14] Upon completing the comparative analysis, if the agency intends to award the contract to the vendor, it must submit the reasons for entering the contract, in addition to the comparative analysis and any supporting documentation to the Comptroller, the Council, and collective bargaining representatives.[footnoteRef:15] The Council may hold a hearing on the proposed contract within 30 days of receiving the documents; no contract may be awarded until the expiration of that 30-day period.[footnoteRef:16]   [11:  N.Y.C. Charter §312(a)(1)(b)(i-v) (enumerating specific information required to be included in agency certification of no displacement. ]  [12:  N.Y.C. Charter §312(a)(1)(c).]  [13:  N.Y.C. Charter §312(a)(2).]  [14:  N.Y.C. Charter §312(a)(3).]  [15:  N.Y.C. Charter §312(a)(4)]  [16:  Id.] 

Finally, Local Law 63 requires that the Mayor’s Office of Contract Services publish annual reports detailing the anticipated contract solicitations of each agency for the upcoming fiscal year, including information relevant to determining potential displacement of each solicitation.[footnoteRef:17] If the City intends to solicit bids for services, and such contract was not included in the prior year’s report, the City must provide 60-days public notice prior to making the public solicitation.[footnoteRef:18]  [17:  N.Y.C. Charter §312(b).]  [18:  N.Y.C. Charter §312(c).] 

Examples of Local Law 63 Documentation 
The various mechanisms of Local Law 63 aim to provide a clear picture on whether service contracts 1) will result in displacement, and 2) if so, why the City is choosing to move forward with them. However, some critics highlight that the pro-forma nature of the certifications masks the details of the issue. For example, the form below is taken from a Request for Proposal (RFP) from the Department of Environmental Protection (DEP), calling for design services.[footnoteRef:19] It certifies that the outsourcing of the work will not result in the displacement of any City-employed workers in similar titles, see below: [19:  Department of Environmental Protection “Request for Proposal: CORRECTION: CAT-504: ON-CALL DESIGN SERVICES FOR THE RECONSTRUCTION OF WATER SUPPLY FACILITIES”, available at: https://a856-cityrecord.nyc.gov/Search/GetFile?sectionId=6&requestId=20190306002&requestStatus=Archived&documentId=154482, pp. 22-24. ] 
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In this example, there are civil service titles in the DEP that typically conduct the work being contracted out. The agency determined there was no displacement, however, because current staff either “have inadequate experience” or “are fully committed to other projects.”[footnoteRef:20] This certification does not include information about why DEP doesn’t train in-house staff so that they have adequate experience to perform this work, nor why they do not hire additional staff to do the work rather than contracting it out. Because they have certified that there is no displacement, no cost-benefit analysis was conducted with respect to these questions.  [20:  Id, p. 23. ] 



IV. DOUBTS REGARDING THE EFFICACY OF LOCAL LAW 63
The purpose of the original 1994 law was to “ensure sound procurement practice and the delivery of high quality services in the most efficient manner to New York City residents”.[footnoteRef:21] Since then, various amendments and then finally a new law have been enacted in an effort to improve the process. By enacting Local Law 63, the Council intended to ensure thoughtful policymaking when contracting actions could result in the displacement of in-house workers, through requiring transparency, review, and the use of cost-benefit analysis.  [21:  Local Law 35 of 1994. ] 

In the years since enactment of Local Law 63, the Mayor’s Office of Contract Services has maintained a website detailing each of the contracting agencies’ procurement plans for the upcoming fiscal year.[footnoteRef:22] Advocates from organized labor question the accuracy of the agency procurement plans alleging incomplete contract information or omission of contracts flagged for displacement.[footnoteRef:23]  [22:  See Mayor’s Office of Contract Services, “Local Law 63 Procurements,” available at https://www1.nyc.gov/site/mocs/reporting/local-law-63-procurements.page ]  [23:  Council Staff meeting with District Council 37 (Jul. 23, 2019).] 

During the 2014-2017 Council session, contracting agencies sent eight displacement cost-benefit analyses to the Council’s correspondence unit as part of their compliance with Local Law 63.[footnoteRef:24] To date during the 2018-2021 Council session there have not been any displacement analyses sent to the Council’s correspondence unit.[footnoteRef:25] [24:  Emails to Council Correspondence Unit (2014-2017).]  [25:  Id. ] 

Meanwhile, the city’s Open Data Portal has at least two data sets referring to the “Local Law 63 Plan”[footnoteRef:26] or the “LL63 of 2011 Plan.”[footnoteRef:27] Both either contain no data at all or redirect to error pages. The only other data set on the City’s Open Data portal that includes data pursuant to Local Law 63 was from April 2016 (updated in March 2020) and relates to the construction of a pipeline.[footnoteRef:28]  [26:  N.Y.C. Open Data “Local Law 63 Plan,” available at:  https://data.cityofnewyork.us/City-Government/Local-Law-63-Plan/824w-7c8u, (last visited January 26, 2021).]  [27:  N.Y.C. Open Data “LL63 of 2011 Plan,” available at: https://data.cityofnewyork.us/City-Government/LL63-of-2011-Plan/egea-b8r5, (last visited January 26, 2021).]  [28:  N.Y.C. Open Data “Construction Pipeline (historical)”, available at: https://data.cityofnewyork.us/City-Government/Construction-Pipeline-Historical-/iwdd-99mu, (last visited January 26, 2021). ] 

Over time, concerns have frequently been raised throwing doubt on the effectiveness of the law. Indeed, since the law came into effect, the City Council has hosted multiple hearings on the original law passed in 1994, making amendments along the way. 
For instance, in 2005 a previous iteration of this Committee held an oversight hearing raising the questions “Does Local Law 35 of 1994 Work?”.[footnoteRef:29] During this hearing, Jon Forster, the Vice President of the Civil Service Technical Guild (Local 375), testified that their labor in various departments had been decreasing over the years, while contracts with consultants was becoming more frequent.[footnoteRef:30] This was despite the fact that, according to Mr. Forster, their laborers could perform this work, and despite the fact that Local Law 35 had been in place for over a decade. [29:  See: Committee on Contracts, January 24, 2005, available at: https://nyc.legistar.com/MeetingDetail.aspx?ID=73870&GUID=D10B3A01-BA44-44CC-9EDA-93CCC001646B&Options=&Search=. ]  [30:  Jon Forster, testimony, Committee on Contracts, January 24, 2005, available at: https://nyc.legistar.com/View.ashx?M=F&ID=665031&GUID=FE0F483E-2AC4-4D70-8DA6-0C558E68618A, from p. 53. ] 

Similar arguments were raised in the oversight hearings held again on this issue in 2009[footnoteRef:31] and 2011.[footnoteRef:32] In 2009, Lillian Roberts, the Executive Director of DC37, provided ten case studies where, she argued, the cost of using consultants was demonstrated to far exceeded the costs of using in-house labor, had it been used, which would have saved the City $130 million.[footnoteRef:33] Like her union peers in the 2005 hearing, Ms. Roberts argued that Local Law 35 was simply not effectively or accurately reflecting the monetary costs to the City from outsourcing, nor the negative impact it was having on the City’s labor force.  [31:  See: Committee on Contracts, May 7, 2009, available at: https://nyc.legistar.com/MeetingDetail.aspx?ID=76641&GUID=65A4B4CD-AEF1-4C82-A929-A6EB5D42F17A&Options=&Search=. ]  [32:  See: Committee on Contracts, April 11, 2011, available at: https://nyc.legistar.com/MeetingDetail.aspx?ID=140118&GUID=EFF13744-4E0C-4353-8802-119B3C033D85&Options=&Search=. ]  [33:  Lillian Roberts, testimony, Committee on Contracts, May 7, 2009, available at: https://nyc.legistar.com/View.ashx?M=F&ID=681932&GUID=D5CC8DE7-37CF-4165-9AFC-003F8353DF8D, pp. 2-3.  ] 

The testimony during the April 2011 oversight hearing on Local Law 35 tracked in a similar vein. However, there were also a range of concrete amendments to the law proposed by the Municipal Labor Committee.[footnoteRef:34] These amendments sought to clarify the law and ensure that compliance also resulted in outcomes that were sufficiently supportive of the original intent of the law, something that had been elusive since 1994. However, similar arguments continue to be raised by union leaders and worker advocates today, thus prompting this Committee to re-examine the law and how it is being adhered to.  [34:  See: Harry Greenberg, testimony, Committee on Contracts, April 11, 2011, available at: https://nyc.legistar.com/View.ashx?M=F&ID=1281127&GUID=4A3B3F1D-FF3D-4041-814C-E4EADBF380C4. ] 


V. CONCLUSION
The debate about outsourcing work that could potentially be conducted by City workers will not be easily resolved. The various laws enacted by the City Council have attempted to shed light on the process and ensure that outsourcing decisions are supported by sound reasoning and subject to oversight. In this hearing, the Committee is eager to hear from the administration, as well as from various advocates on whether they feel that the law is working effectively. 
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Part 1: Certification of No Displacement

X The Agency has determined that the contract resulting from this procurement action will not result in
the displacement of any City employee within this Agency, as defined by Charter § 312(a).

The basis upon which the Agency has made this determination (Please answer all questions under Part 1):

Do any civil service and/or job titles within this Agency currently perform the services sought by the proposed
contract and/or services of a substantially similar nature or purpose?

Yes__ NoX

If so, list the names of such titles and the extent to which Agency employees within such titles currently perform
such services.

none

Do the services sought by the proposed contract expand, supplement, or replace existing services?

YesX No__

In either event, include a detailed description comparing the services sought by the proposed contract with such
existing services.

Agency staff exist who perform similar types of work however they have inadequate experience in certain
engineering fields. For example; Mechanical, Electrical, Structural and Architectural Engineers. Additionally,
Agency staff are fully committed to other projects.

Is there capacity within the Agency to perform the services sought by the proposed contract?
Yes __ No X
If not, provide a detailed description specifying the ways in which the Agency lacks such capacity.

Agency staff exist who perform similar types of work however they have inadequate experience in certain
engineering fields. For example; Mechanical, Electrical, Structural and Architectural Engineers. Additionally,
Agency staff are fully committed to other projects.

For the term of the proposed contract, list the projected headcount of employees within such titles or
employees who perform such services and/or services of a substantially similar nature or purpose.

None
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X Check this box to confirm that none of the below events have occurred within the Agency in the past
three years.

e The displacement of a City employee within the agency who performs or has performed the services
sought by the proposed contract and/or services of a substantially similar nature or purpose; or

e The announcement of spending reductions in connection with a budgetary program, including but not
limited to a Program to Eliminate the Gap, that could result or has resulted in the displacement of a City
employee within the Agency who performs or has performed the services sought by the proposed
contract and/or services of a substantially similar nature or purpose; or

e Any other statement by an Agency or by the Mayor of a specific anticipated employment action that
could result or has resulted in the displacement of a City employee within the Agency who performs or
has performed the services sought by the proposed contract and/or services of a substantially similar
nature or purpose.

List any other bases for the Agency’s determination that the contract resulting from this procurement action will
not result in the displacement of any City employee within this Agency.

NONE

Part 2: Certification of Displacement

__  The agency has determined that displacement, as defined by Charter § 312(a), has or will occur as a
result of this contracting action. The agency has performed the required cost-benefit analysis, as
described in Charter § 312(a).
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Displacement Determination Form — Pursuant to City Charter § 312(a)

(for PSRs or equivalent pre-procurement documents)

This form must be used to certify whether or not there is displacement in the instant contracting action, as
defined in City Charter § 312(a) (as amended by Local Law 63 of 2011). You can either certify that there is no
displacement by completing Part 1 of this form, or you can certify that there is displacement by completing
Part 2 of this form.

If the contract that you are awarding is a task order contract that does not simultaneously result in the award
of a first task order, then you must check the box on the bottom of this page; displacement determinations
will be made in conjunction with the issuance of task orders pursuant to the subject contract. If the contract
that you are awarding does simultaneously result in the award of a first task order, then the displacement
determination for that first task order must be done prior to issuance of the solicitation and you must
complete either Part 1 or Part 2 of this form.

If you have any questions about Local Law 63 or about completing this form, please contact the Mayor’s
Office of Contract Services at APTLL63@cityhall.nyc.gov or (212) 788-0010.

Procurement Description:

APT EPIN: 82619P0017 Agency: DEP
Your Name:  Nicholas Canaan
Phone: 914-742-2022 Email: ncanaan@dep.nyc.gov

Please specifically identify the service(s) being procured.

Design services for projects relating to the water supply. Staff hired for this contract will include Mechanical, Electrical,
[Structural and Architectural Engineers.

If the contract to be awarded as a result of this procurement action is a task order contract (multiple or
single award and multiple or single agency) that does not simultaneously result in the award of a first task
order, then displacement determinations will be made in conjunction with the issuance of task orders
pursuant to the subject contract. (Check this box only if you are completing this form for a task order
contract that will not simultaneously result in the award of the first task order. If you check this box, do
not fill out the remainder of this form.)

If the contract to be awarded as a result of this procurement action does simultaneously result in the
award of a first task order, then the displacement determination for that first task order must be done
prior to issuance of the solicitation and you must complete either Part 1 or Part 2 of this form.





