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I. INTRODUCTION
On September 25, 2019, the Committee on Governmental Operations, chaired by Council Member Fernando Cabrera, will hold an oversight hearing entitled Election Administration during the COVID-19 Pandemic. Among those invited to testify at this hearing are the Board of Elections in the City of New York (“NYCBOE”), as well as representatives from the Mayor’s DemocracyNYC office, the Civic Engagement Commission, the New York City Campaign Finance Board, the New York State Board of Elections, the State Attorney General’s Office, the United States Postal Service, advocacy organizations, and members of the public. 
II. BACKGROUND
a. The New York City Board of Elections
[bookmark: _Ref13851317]NYCBOE administers elections in New York City.[footnoteRef:2] It is a body created by the state Election Law and consists of 10 Commissioners: one Democrat and one Republican from each borough, selected by party leaders and appointed by the City Council.[footnoteRef:3] Commissioners serve four-year terms[footnoteRef:4] and may be removed by the Governor for cause.[footnoteRef:5] Commissioners are required to appoint an Executive Director and a Deputy Executive Director, whose duties are to manage the operations of NYCBOE under the supervision of the Commissioners.[footnoteRef:6] The Board’s Executive Director is Michael J. Ryan and its Deputy Executive Director is Dawn Sandow.[footnoteRef:7] [2:  See About the NYC Board of Elections, NYC Board of Elections, https://vote.nyc/page/about-nyc-board-elections (last accessed Nov. 6, 2019). ]  [3:  N.Y. Elec. Law § 3-200(1), (3).]  [4:  N.Y. Elec. Law § 3-202(1).]  [5:  N.Y. Elec. Law § 3-200(7).]  [6:  N.Y. Elec. Law § 3-300.]  [7:  Commissioners & Management, NYC Board of Elections, https://vote.nyc/page/commissioners-management (last accessed Nov. 6, 2019).] 

[bookmark: _Ref13851322]NYCBOE is responsible for, among other things: conducting voter registration; maintaining and updating voter records; processing and verifying candidate petitions; processing requests for absentee ballots; operating poll sites; maintaining and deploying voting equipment; and canvassing and certifying the vote in each election.[footnoteRef:8] NYCBOE must issue an annual report to the City,[footnoteRef:9] and the Board’s budget is under the control of the Council and Mayor.[footnoteRef:10] For procurement purposes, NYCBOE is treated as an agency of the City and must comply with the rules and regulations of the City’s Procurement Policy Board and applicable state law.[footnoteRef:11] [8:  See About the NYC Board of Elections, NYC Board of Elections, https://vote.nyc/page/about-nyc-board-elections (last accessed July 28, 2019).]  [9:  N.Y. Elec. Law § 3-212(4)]  [10:  See N.Y. Elec. Law §§ 3-208, 3-300; 4-136(1)]  [11:  N.Y. Elec. Law §4-136(3).] 

b. The June Primaries
i. Changes to the Primary and Special Election Calendar 
Prior to the onset of the COVID-19 crisis in New York, NYCBOE was scheduled to administer multiple elections between March and July of 2020, including: (i) on March 24, 2020, a special election to fill a vacancy in the Office of Queens Borough President; (ii) on April 28, 2020, the presidential primary as well as two special elections to fill vacancies in the 37th City Council District and the 31st Assembly District; and (iii) on June 23, 2020, multiple congressional, state, and local primaries. However, the rapid spread of COVID-19 and Governor Cuomo’s subsequent declaration of a statewide disaster emergency on March 7, 2020 led to multiple changes to NYCBOE’s election schedule. Most significantly, following the lead of more than a dozen other states,[footnoteRef:12] Governor Cuomo issued an executive order on March 28, 2020 rescheduling New York’s presidential primary from April 28 to June 23.[footnoteRef:13] [12:  Stephanie Saul, Cuomo Postpones New York’s Primary Election to June 23 Because of Coronavirus, N.Y. Times (March 28, 2020), https://www.nytimes.com/2020/03/28/us/politics/ny-primary-voting-coronavirus.html.]  [13:  N.Y. Gov. Exec. Order No. 202.12.] 

Amidst the chaos of the COVID-19 crisis, some contests in New York City were initially rescheduled and then subsequently cancelled. Specifically, in late March, Governor Cuomo rescheduled the special elections for Queens Borough President, City Council District 37, and Assembly District 31 to coincide with the June 23 primaries.[footnoteRef:14] However, responding to concerns that holding these special elections on the same date as the primaries would lead to voter confusion,[footnoteRef:15] the Governor issued two executive orders in late April cancelling the special elections.[footnoteRef:16] As a result, the seats in the City Council District 37 and the Assembly District 31 remain vacant.[footnoteRef:17]  [14:  N.Y. Gov. Exec. Order No. 202.13 (rescheduling the special election for Queens Borough President); N.Y. Gov. Exec. Order No. 202.12 (rescheduling the special election for City Council Distract 37 and Assembly District 31).]  [15:  Rebecca Lewis, Cuomo Cancels Most June Special Elections, City & State N.Y. (April 25, 2020), https://www.cityandstateny.com/articles/politics/campaigns-elections/cuomo-cancels-most-june-special-elections.html.]  [16:  N.Y. Gov. Exec. Order No. 202.23 (cancelling the special election for Queens Borough President); N.Y. Gov. Exec. Order No. 202.24 (cancelling the special election for City Council Distract 37 and Assembly District 31).]  [17:  The Office of Queens Borough President will remain filled on an interim basis through 2020 by Active Queens Borough President Sharon Lee. ] 

ii. Absentee Voting Executive Orders 
In addition to revising the election schedule, Governor Cuomo also issued a series of executive orders designed to promote absentee voting in the June primaries. Specifically, on April 9, 2020, the Governor issued an executive order temporarily modifying section 8-400 of the Election Law to make the potential for contraction of COVID-19 a “temporary illness” and thus a valid basis for requesting an absentee ballot.[footnoteRef:18] The order also modified the Election Law to temporarily allow voters to request absentee ballots electronically.[footnoteRef:19] In addition, on April 24, 2020, the Governor issued an executive order requiring local boards of election, including NYCBOE, to mail a paper absentee ballot application form to every active and inactive voter eligible to participate in a primary on June 23.[footnoteRef:20]  [18:  N.Y. Gov. Exec. Order No. 202.15. This modification only applied for elections held on or before June 23rd.]  [19:  Id.]  [20:  N.Y. Gov. Exec. Order No. 202.23.] 

In response to Governor Cuomo’s April 9 executive order, NYCBOE contracted with a third-party vendor to develop an online portal for voters to request absentee ballots. NYCBOE launched the portal on April 27.[footnoteRef:21] In addition, to implement the Governor’s April 24 executive order, NYCBOE contracted with a vendor to mail out paper absentee ballot application forms to 3.6 million active and inactive voters in the City. The vendor began mailing the application forms on May 18 and completed the mailing on May 21. [21:  The portal is available at: https://nycabsentee.com/.  ] 

iii. The Cancellation and Reinstatement of the Democratic Primary
On April 27, 2020, the New York State Board of Elections exercised its authority under a newly-enacted provision of the Election Law[footnoteRef:22] to remove 10 candidates from the Democratic presidential primary ballot who had previously qualified to be on the ballot but had since publicly suspended their campaigns. The result was that only one candidate, former Vice President Joe Biden, remained on the ballot. Pursuant to another provision of the Election Law, when there is only one candidate on the ballot, that candidate “shall be deemed nominated or elected . . . without balloting.”[footnoteRef:23] Thus, the effect of the State Board’s decision was to cancel New York‘s Democratic presidential primary. [22:  N.Y. Elec. Law § 2-122-a(13), (14).]  [23:  N.Y. Elec. Law § 6-160(2).] 

On April 28, 2020, one of the candidates who was removed from the ballot filed a lawsuit in the United States District Court for the Southern District of New York seeking to reverse the State Board’s decision.[footnoteRef:24] On May 5, 2020, the district court ordered that the Democratic presidential primary be reinstated and the 10 candidates who were removed from the ballot be added back.[footnoteRef:25] The State Board appealed, and on May 19, 2020, the Second Circuit affirmed the district court’s ruling.[footnoteRef:26]  [24:  Yang v. Kellner, 2020, WL 2129597 (S.D.N.Y. 2020).]  [25:  Id. at *14.]  [26:  See Yang v. Kosinski, 960 F.3d 119 (2d Cir. 2020).] 

The State Board’s decision and the ensuing litigation prevented NYCBOE from finalizing the Democratic presidential primary ballot until May 19.[footnoteRef:27] The Board began mailing out the first absentee ballots on May 26.[footnoteRef:28] [27:  NYCBOE Commissioners Meeting, June 16, 2020.]  [28:  Id.] 

iv. Early Voting 
Early voting for the June primaries ran from June 13 to June 21. In total, there were 79 early voting sites throughout the City.[footnoteRef:29] Although there was minimal media coverage of the early voting process, Spectrum News reported that multiple COVID-19 safety measures were implemented at early voting sites. Specifically, voters and poll workers were required to wear masks, voters who arrived without a mask were provided one, markers on the floor showed voters where to stand in line, and plastic barriers separated poll workers from voters.[footnoteRef:30] Spectrum News also noted that a general absence of crowding at early voting sites helped facilitate social distancing.[footnoteRef:31]  [29:  Michael J. Ryan, Testimony before to the New York Senate Standing Committee on Elections and the New York Assembly Committee on Local Governments, August 11, 2020, available at https://www.nysenate.gov/calendar/public-hearings/august-11-2020/joint-public-hearing-elections-pandemic-review-2020. ]  [30:  Bobby Cuza, Early Voting Underway in First Election Since Coronavirus Outbreak, Spectrum News NY1 (July 14, 2020), https://www.ny1.com/nyc/all-boroughs/news/2020/06/13/early-voting-starts. ]  [31:  Id.] 

v. The Processing of Absentee Ballot Applications 
NYCBOE began accepting absentee ballot applications on May 24, 2020.[footnoteRef:32] By the start of June, nearly a quarter million New Yorkers had submitted an application.[footnoteRef:33] In the weeks that followed, NYCBOE received a significant number of inquiries regarding the status of pending absentee ballot applications. According to reporting in The City, NYCBOE’s phone line was “perennially busy” during this time, sometimes with as many as 90 callers in the queue waiting to have their questions addressed.[footnoteRef:34] At a June 16 Commissioners meeting, NYCBOE Executive Director Michael Ryan reported that the Board was responding to some voter inquiries via Twitter, and that NYCBOE had received “tremendous positive feedback” with respect to its responses on that medium.[footnoteRef:35]  [32:  At the time, the Election Law provided that absentee ballots could not be requested more than 30 days in advance of the election. This provision was repealed by S8783A/A10807.]  [33:  Christine Chung, NYC Voters Wait — and Wait — for Absentee Ballots From Backlogged Board of Elections, the City (June 11, 2020), https://www.thecity.nyc/coronavirus/2020/6/11/21288841/nyc-voters-wait-for-absentee-ballots-from-backlogged-board-of-elections.]  [34:  Id.]  [35:  NYCBOE Commissioners Meeting, June 16, 2020.] 

The final date on which voters could submit an absentee ballot application online, or postmark a paper application, was June 16.[footnoteRef:36] After mailing out approximately 3.6 million paper absentee ballot application forms and launching an online application portal pursuant to the Governor’s executive orders, the Board received roughly 775,000 applications in total, approximately twelve times more than the number it received for the presidential primary in 2016.[footnoteRef:37] The Board received approximately 45 percent of these applications in the final two weeks before the election.[footnoteRef:38]  [36:  N.Y. Elec. Law § 8-400.]  [37:  Michael J. Ryan, Testimony before to the New York Senate Standing Committee on Elections and the New York Assembly Committee on Local Governments, August 11, 2020, available at https://www.nysenate.gov/calendar/public-hearings/august-11-2020/joint-public-hearing-elections-pandemic-review-2020.]  [38:  Id.] 

Although the Board mailed out all of the validly-requested absentee ballots prior to Election Day,[footnoteRef:39] a significant number of voters did not receive their ballots by the day of the election.[footnoteRef:40] As a result, these voters were unable to vote by mail, as state law generally requires absentee ballots to be mailed by Election Day in order to be counted.[footnoteRef:41] While some voters who did not receive their absentee ballots in time decided to vote in person, others chose not to vote at all.[footnoteRef:42] [39:  Michael J. Ryan, Testimony before to the New York Senate Standing Committee on Elections and the New York Assembly Committee on Local Governments, August 11, 2020, available at https://www.nysenate.gov/calendar/public-hearings/august-11-2020/joint-public-hearing-elections-pandemic-review-2020.]  [40:  Brigid Bergen, Voters Left With Little Recourse When Absentee Ballots Don’t Arrive, Gothamist (June 23, 2020), https://gothamist.com/news/voters-left-with-little-recourse-when-absentee-ballots-dont-arrive; Jeffery C. Mays, Primary Voters in New York City Face Scattered Problems, N.Y. Times (June 23, 2020), https://www.nytimes.com/2020/06/23/nyregion/voting-nyc-primary.html; Christine Chung AND Claudia Irizarry Aponte, Primary Marred by Missing Ballots and Busted Machines, Voters Say, The City (June 23, 2020), https://www.thecity.nyc/2020/6/23/21300471/nyc-primary-missing-ballots-busted-machines-pandemic.]  [41:  N.Y. Elec. Law § 8-412.]  [42:  Christine Chung and Claudia Irizarry Aponte, Primary Marred by Missing Ballots and Busted Machines, Voters Say, The City (June 23, 2020), https://www.thecity.nyc/2020/6/23/21300471/nyc-primary-missing-ballots-busted-machines-pandemic.] 

In some cases, it appears that absentee ballots did not reach voters by Election Day because the Board did not place the ballots in the mail with sufficient lead time. According to the New York Times, NYCBOE put more than 34,000 ballots in the mail on June 22—just one day before the election.[footnoteRef:43] In addition, some voters reported that their ballots were delivered to the wrong address.[footnoteRef:44] Although it is unknown how many voters were ultimately affected by these issues, NYCBOE reported that of the roughly 775,000 New Yorkers who were mailed absentee ballots for the June primaries, approximately 400,000 (roughly 52 percent) returned them.[footnoteRef:45] [43:  Jesse McKinley, Why the Botched N.Y.C. Primary Has Become the November Nightmare, N.Y. Times (August 3, 2020), ]  [44:  Ben Adler & Rebecca Lewis, Here’s Who’s to Blame for Tuesday’s Disenfranchisement, City & State NY (June 23, 2020), https://www.cityandstateny.com/articles/politics/campaigns-elections/heres-whos-blame-tuesdays-disenfranchisement.html. ]  [45:  NYCBOE Commissioners Meeting August 4, 2020.] 

vi. Accessible Absentee Ballots 
In May, responding to a lawsuit filed by disability advocates, the State Board of Elections agreed to email accessible absentee ballots to voters with disabilities who wished to vote remotely in the June primaries.[footnoteRef:46] On June 25, City Limits reported that a number of voters had expressed issues with the ballots they received.[footnoteRef:47] Some noted that their ballots were not compatible with the screen reader technology they used.[footnoteRef:48] Meanwhile, others noted that they were unable to vote privately and independently because the ballot had to be printed and physically placed in the mail.[footnoteRef:49] Further, others noted that the ballot printed on regular-sized paper appeared very small, and worried that the scanner would not be able to read and process it.[footnoteRef:50] Following this experience, some voters with disabilities have called on the State Board to develop an accessible absentee ballot that can be submitted electronically.[footnoteRef:51] [46:  Ethan Start Miller, Officials and Advocates Agree on Plan to Make June 23 Voting More Accessible, City Limits (June 4, 2020), https://citylimits.org/2020/06/04/officials-and-advocates-agree-on-plan-to-make-june-23-voting-more-accessible/. ]  [47:  Ethan Start Miller, New York’s New Accessible Absentee Ballots Aren’t Accessible Enough, Voters Say, City Limits (June 25, 2020), https://citylimits.org/2020/06/25/new-yorks-new-accessible-absentee-ballots-arent-accessible-enough-voters-say/ ]  [48:  Id.]  [49:  Id.]  [50:  Id.]  [51:  Id.] 

vii. In-Person Voting on Election Day
Voters attempting to vote in person on Election Day also reported problems. Overnight subway closures, which have been taking place from 1:00am to 5:00am daily since May 6 for the stated reason of allowing for subway car sanitization,[footnoteRef:52] kept some poll workers from arriving at poll sites on time, causing certain polling locations to open late.[footnoteRef:53] In addition, many voters reported receiving only one page of the two-page primary ballot in their district (many district ballots featured one page for the presidential primary, and another page for state, local, and congressional races).[footnoteRef:54] In some districts, polling sites were changed at the last minute.[footnoteRef:55] In others, non-English language interpreters were missing.[footnoteRef:56] Nevertheless, some voters did report a smooth in-person voting experience.[footnoteRef:57] Furthermore, reporting indicates that multiple COVID-19 safety precautions were implemented at polling sites.[footnoteRef:58] [52:  Caroline Spivack, NYC’s Overnight Subway Shutdown, Explained, Curbed (May 18, 2020), https://ny.curbed.com/2020/5/5/21246343/nyc-subway-overnight-shutdown-coronavirus.]  [53:  Jeffery C. Mays, Primary Voters in New York City Face Scattered Problems, N.Y. Times (June 23, 2020), https://www.nytimes.com/2020/06/23/nyregion/voting-nyc-primary.html.]  [54:  Id.]  [55:  Id.]  [56:  Christine Chung and Claudia Irizarry Aponte, Primary Marred by Missing Ballots and Busted Machines, Voters Say, The City (June 23, 2020), https://www.thecity.nyc/2020/6/23/21300471/nyc-primary-missing-ballots-busted-machines-pandemic. ]  [57:  Jeffery C. Mays, Primary Voters in New York City Face Scattered Problems, N.Y. Times (June 23, 2020), https://www.nytimes.com/2020/06/23/nyregion/voting-nyc-primary.html.]  [58:  Id.] 

viii. Unofficial Election Night Results
In accordance with its obligation under the Election Law,[footnoteRef:59] NYCBOE reported the unofficial results for each of the June 23 primaries on election night.[footnoteRef:60] However, given the significant number of absentee ballots cast and the fact that the Election Law generally prohibits NYCBOE from beginning to count absentee ballots until after the election,[footnoteRef:61] very few races were able to be called on election night.  [59:  N.Y. Elec. Law § 9-126.]  [60:  NYCBOE, Unofficial Election Night Result, https://web.enrboenyc.us/ (las accessed July 29, 2020).]  [61:  N.Y. Elec. Law § 9-209] 

ix. The Post-Election Canvass
The Board counts absentee, military, and affidavit ballots through the post-election canvass. During this process, NYCBOE staffers manually inspect each absentee ballot to determine whether it is valid or invalid.[footnoteRef:62] Campaign representatives monitor this process and can challenge the Board’s determinations.[footnoteRef:63] Absentee ballots that are determined to be valid are then canvassed by a bipartisan set of NYCBOE staffers.[footnoteRef:64] [62:  Id.]  [63:  Id.]  [64:  Id.] 

NYCBOE originally planned to begin the post-election canvass on July 1. However, during an NYCBOE Commissioners’ meeting on June 30, Executive Director Ryan announced that the start of the post-election canvass would be postponed.[footnoteRef:65] Under the new timeline, the post-election canvass would begin on July 6 for Staten Island, and on July 8 for Brooklyn, Queens, Manhattan, and the Bronx.[footnoteRef:66] Ryan reportedly cited the significant volume of absentee ballots as the reason for the delay.[footnoteRef:67]  [65:  NYCBOE Commissioners Meeting, June 30, 2020.]  [66:  Id.]  [67:  Brigid Bergen, NYC Board of Elections Won’t Start Counting Absentee Ballots Until Next Week, Gothamist (July 1, 2020), https://gothamist.com/news/nyc-board-of-elections-wont-start-counting-absentee-ballots-until-next-week. ] 

As the post-election canvass process was underway, multiple news outlets began reporting that NYCBOE was invalidating a significant number of absentee ballots for technical deficiencies. Specifically, on July 16, the Intercept reported that NYCBOE officials had rejected approximately 20 percent of the absentee ballots submitted in the 12th Congressional District, which covers portions of Manhattan, Brooklyn, and Queens, and that in the Brooklyn part of the district, the rejection rate was approximately 28 percent.[footnoteRef:68] In addition, on July 17, the New York Times reported that NYCBOE officials had invalidated approximately 25 percent of the 89,000 absentee ballots received in the entire borough of Queens.[footnoteRef:69]  [68:  Ryan Grim, New York Could Throw Out 1 in 5 Mail-In Ballots in One District, Disproportionally Hitting Brooklyn, The Intercept (July 16, 2020), https://theintercept.com/2020/07/16/new-york-mail-in-ballots-thrown-out/.]  [69:  Jesse McKinley and Luis Ferré-Sadurní, 3 Weeks After Primary, N.Y. Officials Still Can’t Say Who Won Key Races, N.Y. Times (July 17, 2020), https://www.nytimes.com/2020/07/17/nyregion/election-absentee-ballots-primary.html?referringSource=articleShare.] 

An absentee ballot rejection rate of 20 percent or more is not unusual for NYCBOE by historical standards. In 2016, for instance, the absentee ballot rejection rate in the City was 21 percent.[footnoteRef:70] Nevertheless, other jurisdictions have significantly lower rejection rates. For example, in Wisconsin and Georgia, two states that also held chaotic primaries amid the pandemic, the absentee ballot rejection rate for the 2020 primaries was 1.8 percent and 3 percent, respectively.[footnoteRef:71] [70:  Michael J. Ryan, Testimony before to the New York Senate Standing Committee on Elections and the New York Assembly Committee on Local Governments, August 11, 2020, available at https://www.nysenate.gov/calendar/public-hearings/august-11-2020/joint-public-hearing-elections-pandemic-review-2020.]  [71:  Jada Yuan, A Month Later, this New York City Primary is Still a Train Wreck and a Warning to us All, Washington Post ( July 25, 2020), https://www.washingtonpost.com/lifestyle/style/a-month-later-this-new-york-city-primary-is-still-a-train-wreck-and-a-warning-to-us-all/2020/07/25/1c19f9c4-cb68-11ea-b0e3-d55bda07d66a_story.html. ] 

One significant cause of rejected absentee ballots during the June primaries was voters failing to sign their affirmation envelopes.[footnoteRef:72] Another significant cause was missing postmarks from the United Stated Postal Service (“USPS”). At the time of the primaries, the Election Law provided that an absentee ballot received after Election Day could only be counted if it was received in an envelope with a postmark from USPS showing that it was mailed on or before the day of the election.[footnoteRef:73] However, as multiple news outlets reported, a substantial number of absentee ballots were delivered to NYCBOE without a postmark, despite being sent through the mail.[footnoteRef:74] The reason for this lack of postmarking appears to be a lapse in coordination between Governor Cuomo’s office and USPS. In a normal year, voters sending an absentee ballot to NYCBOE would be responsible for providing their own stamp. However, on May 1, 2020, Governor Cuomo issued an executive order requiring all absentee ballots for the June 23rd primaries to be sent with a postage-paid return envelope.[footnoteRef:75] This created the potential for confusion, as USPS generally does not postmark postage-paid envelopes.[footnoteRef:76] And although USPS reportedly instructed its employees to postmark all ballots regardless of postage, not all employees complied with this directive consistently.[footnoteRef:77] In at least one case, it appears that an entire post office in Brooklyn may have failed to comply for several days.[footnoteRef:78] [72:  Ryan Grim, New York Could Throw Out 1 in 5 Mail-In Ballots in One District, Disproportionally Hitting Brooklyn, The Intercept (July 16, 2020), https://theintercept.com/2020/07/16/new-york-mail-in-ballots-thrown-out/.]  [73:  N.Y. Elec. Law § 8-412. Note that legislation enacted in August 2020 creates an exception to this rule for ballots received by the board of elections no later than the day after the election.]  [74:  See, e.g., id.; Inside City Hall, Assemblymember Rodneyse Bichotte: 4 Percent of Mail-In Ballots Could be Thrown Out Because of Postmarking Issues, Spectrum News NY1 (July 10, 2020), https://www.ny1.com/nyc/all-boroughs/inside-city-hall/2020/07/10/assemblymember-rodneyse-bichotte--some-mail-in-ballots-could-be-thrown-out. ]  [75:  N.Y. Gov. Exec. Order No. 202.26.]  [76:  The purpose of a postmark is to prevent a stamp from being reused, so if there is no stamp, a postmark generally is not required. See Ryan Grim, New York Could Throw Out 1 in 5 Mail-In Ballots in One District, Disproportionally Hitting Brooklyn, The Intercept (July 16, 2020), https://theintercept.com/2020/07/16/new-york-mail-in-ballots-thrown-out/]  [77:  Id.]  [78:  Id.] 

On July 17, 2020, one candidate for Congressional District 12, along with a candidate for State Assembly and more than a dozen voters, filed a lawsuit in the federal district court for the Southern District of New York asking for the un-postmarked ballots to be counted.[footnoteRef:79] On August 3, 2020, the district court issued a ruling requiring the State Board of Elections to direct all local boards, including NYCBOE, to count all otherwise valid absentee ballots that were received by June 25, even if such ballots were missing a postmark.[footnoteRef:80] On August 8, 2020, Gothamist reported that the State Board had decided not to appeal the decision and had ordered local boards, including NYCBOE, to count the additional ballots specified in the district court’s order.[footnoteRef:81] [79:  A copy of the complaint is available here: https://www.emilyforassembly.com/wp-content/uploads/2020/07/Complaint-with-Exhibits.pdf.  ]  [80:  Gallagher v. New York State Bd. of Elections, No. 20 CIV. 5504 (S.D.N.Y. July 23, 2020), available at https://www.nysd.uscourts.gov/sites/default/files/2020-08/20cv5504%20Order%20Granting%20Preliminary%20Injunction_TS.pdf]  [81:  Brigid Bergin, State BOE Orders Absentee Ballot Count To Resume In New York Primary, Dropping Plans To Appeal Postmark Ruling, Gothamist (Aug. 8, 2020), https://gothamist.com/news/state-boe-orders-absentee-ballot-count-resume-new-york-primary-dropping-plans-appeal-postmark-ruling.] 

Meanwhile, NYCBOE faced criticism for the time it was taking to complete the post-election canvass. For instance, on July 17, the New York Times described the City’s absentee ballot count as “painstakingly slow, and hard to track, with no running account of the vote totals available,” and stated that “[i]n some cases, the tiny number of ballots counted has bordered on the absurd.”[footnoteRef:82]  [82:  Jesse McKinley and Luis Ferré-Sadurní, 3 Weeks After Primary, N.Y. Officials Still Can’t Say Who Won Key Races, N.Y. Times (July 17, 2020), https://www.nytimes.com/2020/07/17/nyregion/election-absentee-ballots-primary.html?referringSource=articleShare.] 

On July 29, 2020, President Trump attempted to exploit the problems with the post-election canvass in New York City in order to undermine the legitimacy of mail-in voting generally. In a tweet that incorrectly described invalidated absentee ballots as “missing,” he advanced the unfounded claim that the June primaries were “rigged,” and falsely implied that the media was not covering the issue. He stated in a tweet: 
New York Mail-In voting is in a disastrous state of condition. Votes from many weeks ago are missing - a total mess. They have no idea what is going on. Rigged Election. I told you so. Same thing would happen, but on massive scale, with USA. Fake News refuses to report![footnoteRef:83] [83:  https://twitter.com/realDonaldTrump/status/1288602262567153664 (capitalization as in original).] 

x. Certification of Primary Results
NYCBOE originally certified the primary results on August 4—six weeks after the date of the election.[footnoteRef:84] However, on August 8th, the Board began recanvassing certain un-postmarked ballots in accordance with the above-described court order.[footnoteRef:85] The Board certified the amended primary results on August 25.[footnoteRef:86] In total, voters in New York City cast over 847,000 ballots in the presidential primary election.[footnoteRef:87] Of these, over 318,000 (or roughly 38 percent) were absentee or military ballots. [84:  NYCBOE Commissioners Meeting, July 28, 2020.]  [85:  Brigid Bergin, State BOE Orders Absentee Ballot Count To Resume In New York Primary, Dropping Plans To Appeal Postmark Ruling, Gothamist (Aug. 8, 2020), https://gothamist.com/news/state-boe-orders-absentee-ballot-count-resume-new-york-primary-dropping-plans-appeal-postmark-ruling.]  [86:  NYCBOE Commissioners Meeting, August 25, 2020.]  [87:  NYCBOE, Elections Results, available at https://vote.nyc/page/election-results-summary.] 

c. Looking Ahead to the General Election
i. Expected Turnout 
Despite the COVID-19 pandemic, voter turnout for the November election is expected to be high, with some experts predicting the highest turnout in over a century.[footnoteRef:88] In addition, approximately 4 in 10 Americans say they intend to vote by mail, suggesting that boards of elections across the nation could face a deluge of absentee ballots this election season.[footnoteRef:89] The New York State Board of Elections estimates that approximately 5 million absentee votes will be cast statewide in November, up from 1.2 million in June.[footnoteRef:90]  [88:  See, e.g., William A. Galston, Election 2020: A Once-In-A Century, Massive Turnout? Brookings Institution (August 14, 2020), https://www.brookings.edu/blog/fixgov/2020/08/14/election-2020-a-once-in-a-century-massive-turnout/; Nate Cohn, Huge Turnout Is Expected in 2020. So Which Party Would Benefit? NY Times (July 15, 2020), https://www.nytimes.com/2019/07/15/upshot/2020-election-turnout-analysis.html. ]  [89:  William A. Galston, Election 2020: A Once-In-A Century, Massive Turnout? Brookings Institution (August 14, 2020), https://www.brookings.edu/blog/fixgov/2020/08/14/election-2020-a-once-in-a-century-massive-turnout/.]  [90:  Michael J. Ryan, Testimony before to the New York Senate Standing Committee on Elections, August 11, 2020.] 

ii. Fiscal Issues
The City’s current fiscal year (FY2021) began on July 1, 2020. NYBOE’s adopted budget for FY2021 totals $135.6 million, which is $110.4 million (roughly 45 percent) less than the Board’s adopted budget for the previous fiscal year. Moreover, the Board’s adopted budget does not include funding for early voting, which was budgeted at $75 million for FY2020.  
Meanwhile, the New York State Board of Elections has estimated that at least $50 million in additional funding will be needed for boards of election throughout the State to adequately prepare for the November election.[footnoteRef:91] Although the federal Coronavirus Aid, Relief, and Economic Security (“CARES”) Act dedicated $20 million in emergency funds to boards of election in New York State, nearly all of that money was depleted administering the June primaries.  [91:  Carl Campanile, Cuomo Urged to Release $50 million to Prevent COVID-19 Election Chaos (September 10, 2020), https://nypost.com/2020/09/10/cuomo-urged-to-release-50-million-to-prevent-covid-19-election-chaos/. ] 

iii. Issues at the United States Postal Services 
	During the summer of 2020, USPS implemented a number of changes that threatened to slow down mail service ahead of the general election. Specifically, in July, Postmaster General Louis DeJoy issued a series of memoranda prohibiting overtime by postal workers, barring mail trucks from making extra trips to ensure the timely delivery of letters and parcels, and limiting various other measures that post offices have used to ameliorate staffing shortages.[footnoteRef:92] In addition, on August 13, Vice News reported that USPS was removing mail sorting machines from its facilities around the country.[footnoteRef:93] The Washington Post later reported that 671 mail sorting machines—representing more than 10 percent of the Postal Service’s inventory—were set to be decommissioned.[footnoteRef:94] Meanwhile, in mid-August, multiple news outlets reported that USPS was removing public mailboxes from locations in several states,[footnoteRef:95] including in the Bronx.[footnoteRef:96] [92:  Jacob Bogage, Postal Service Memos Detail ‘Difficult’ Changes, Including Slower Mail Delivery, Washington Post (July 14, 2020), https://www.washingtonpost.com/business/2020/07/14/postal-service-trump-dejoy-delay-mail/]  [93:  Aaron Gordon, The Post Office Is Deactivating Mail Sorting Machines Ahead of the Election, Vice (August 13, 2020), https://www.vice.com/en_us/article/n7wk9z/the-post-office-is-deactivating-mail-sorting-machines-ahead-of-the-election.]  [94:  Jacob Bogage and Christopher Ingraham, Here’s Why the Postal Service Wanted to Remove Hundreds of Mail-Sorting Machines, Washington Post (August 20, 2020), https://www.washingtonpost.com/business/2020/08/20/postal-service-mail-sorters-removals/. ]  [95:  See, e.g., Martisa Georgiou, Dozens of Montana USPS Drop Boxes to Be Removed, NBC Montana (August 14, 2020), https://nbcmontana.com/news/local/dozens-of-montana-usps-drop-boxes-removed.]  [96:  Anjali Hemphill, USPS Mailboxes Removed in Some New York Area Neighborhoods, NBC New York (August 16, 2020), https://www.nbcnewyork.com/news/local/usps-mailboxes-removed-in-some-new-york-neighborhoods/2569908/. ] 

Responding to charges that these changes were implemented to assist President Trump in in the presidential election,[footnoteRef:97] Postmaster General DeJoy issued a statement on August 18 announcing that he would suspend certain operational initiatives at USPS until after the election.[footnoteRef:98] However, DeJoy’s statement did not address all of the changes underway at USPS,[footnoteRef:99] and DeJoy has publicly refused to reverse many of the changes already made, including the removal of public mailboxes and the decommissioning of mail sorting machines.[footnoteRef:100] At least 21 states, including the State of New York, have sued USPS over the changes.[footnoteRef:101] A number of private individuals have sued as well.[footnoteRef:102] [97:  See, e.g., Jake Bittle, Louis DeJoy: Is Trump's New Post Office Chief Trying to Rig the Election?, The Guardian (August 17, 2020), https://www.theguardian.com/us-news/2020/aug/17/louis-dejoy-usps-postmaster-general-election. ]  [98:  Postmaster General Louis DeJoy Statement (August 18, 2020), https://about.usps.com/newsroom/national-releases/2020/0818-postmaster-general-louis-dejoy-statement.htm. ]  [99:  Id; see also Alison Durkee, Postmaster General Louis DeJoy Temporarily Reverses USPS Changes—But Democrats Push For More, Forbes (August 18, 2020), https://www.forbes.com/sites/alisondurkee/2020/08/18/report-postmaster-general-louis-dejoy-to-reverse-usps-postal-service-changes-after-outcry/#4d8d3dc462fb (noting that DeJoy “did not address other changes, including transportation cuts that result in mail getting left behind or undelivered and changes to how election mail is treated.”).]  [100:  See, e.g., Alison Durkee, Postmaster General ‘Frankly Admitted’ He Won’t Fully Reverse USPS Changes, Pelosi Says, Forbes (August 19, 2020), https://www.forbes.com/sites/alisondurkee/2020/08/19/postmaster-general-louis-dejoy-frankly-admitted-he-wont-fully-reverse-usps-postal-service-changes-pelosi-says/#5736b9aa250b.]  [101:  Amy Gardner and Erin Cox, At least 21 states plan to sue the Postal Service over service delays, threat to election, Washington Post (August 18, 2020), https://www.washingtonpost.com/politics/at-least-20-states-plan-to-sue-the-us-postal-service-over-service-delays-threat-to-election/2020/08/18/c6ca2dc6-e166-11ea-b69b-64f7b0477ed4_story.html; Brigid Bergen, New York Sues Trump And USPS Over Changes That Could Disrupt The Election, Gothamist (August 26, 2020), https://gothamist.com/news/new-york-sues-trump-and-usps-over-changes-could-disrupt-election.]  [102:  Krysten Bredlen, Biaggi Fights Trump's Post Office Changes, The Riverdale Press (August 30, 2020), https://riverdalepress.com/stories/biaggi-fights-trumps-post-office-changes,72374.] 

On September 17, 2020, in a case brought by 13 states, the United States District Court for the Eastern District of Washington issued a preliminary injunction temporarily blocking many of the changes implemented by DeJoy.[footnoteRef:103] Four days later, in a case brought by 16 private individuals, the United States District Court for the Southern District of New York issued a separate order enjoining the Postal Service.[footnoteRef:104] In the latter case, the plaintiffs had requested that USPS take certain actions to ensure their absentee ballots are timely delivered.[footnoteRef:105] The court ordered the parties to reach a settlement granting relief to the plaintiffs by September 25, 2020.[footnoteRef:106] In the event a settlement is not reached, the court’s order requires USPS to take a number of steps to ensure the timely delivery of election mail.[footnoteRef:107] In particular, the Postal Service would be required to treat all election mail as first class mail (to the extent that excess capacity permits), pre-approve all overtime requested for the period between October 26 and November 6, and cooperate with the plaintiffs on a memorandum to be sent to all postal workers regarding how election mail is to be handled.[footnoteRef:108]  USPS is expected to appeal the decision.[footnoteRef:109] [103:  Washington v. Trump, Case No. 1:20-cv-03127 (E.D. Wa. Sept. 17, 2020).]  [104:  Jones v. USPS, Case No. 1:20-cv-06516 (S.D.N.Y. Sept. 21, 2020).]  [105:  Id.]  [106:  Id.]  [107:  Id.]  [108:  Id.]  [109:  Brigid Bergen, Manhattan Judge Orders U.S. Postal Service to Deliver Absentee Ballots on Time, Gothamist (September 22, 2020), https://gothamist.com/news/manhattan-judge-orders-us-post-service-deliver-absentee-ballots-time. ] 

iv. State Law Changes to Improve the Absentee Voting Process
On August 20 and 21, Governor Cuomo signed a package of legislation designed to address some of the issues regarding absentee voting that arose during the June primary season. The package included the following laws: 
· S8015D/A10833, which makes the risk of contracting or spreading a disease a valid reason for requesting an absentee ballot for the November election, as it was for the primaries in June;[footnoteRef:110] [110:  Although Governor Cuomo’s April 9th executive order made the potential for contraction of COVID-19 a valid reason for requesting an absentee ballot for the primaries, that order did not apply to the general election. S8015D/A10833 will be deemed repealed on January 1, 2022.] 

· S8783A/A10807, which permits boards of election to begin processing absentee ballot applications as soon as they are received (previously, ballots could not be processed more than 30 days in advance of Election Day);[footnoteRef:111]  [111:  This bill will remain in effect until December 31, 2020.] 

· S8799A/A10808A, which allows un-postmarked absentee ballots to be counted if they are received no later than the day after the election;[footnoteRef:112] and  [112:  This bill will remain in effect until December 31, 2020.] 

· S8370B/A10830, which requires local boards of election to give voters the opportunity to cure certain defects with their absentee ballots—namely, a missing signature, a signature mismatch, a missing witness to a mark (if required), or a missing affirmation envelope—by submitting a new affirmation.[footnoteRef:113] [113:  This bill will remain in effect for all elections going forward.] 

In addition, on August 24, Governor Cuomo issued an executive order requiring all local boards of election, including NYCBOE, to: (i) allow voters to request absentee ballots over the phone (previously, voters could only request absentee ballot applications telephonically); (ii) send an informational mailing to every registered voter outlining all relevant deadlines by September 8; (iii) send staffing plans and needs to the State Board of Elections by September 20 so the State Board can assist in ensuring adequate coverage; and (iv) take all steps necessary to count votes as early as possible, including by reviewing absentee ballot envelopes prior to Election Day, establishing objections to such envelopes prior to Election Day, and taking steps to ensure absentee ballots and affidavit ballots from the same voter can be reconciled within 48 hours after Election Day. [footnoteRef:114] The executive order also requires the State Board to develop a uniform absentee ballot envelope to be used by all local boards throughout the State.[footnoteRef:115] Additionally, it modifies the absentee ballot cure provisions added by S8370B/A10830 in two important ways—first by requiring local boards to notify voters of curable defects with their ballots via phone or e-mail rather than by post, and second by shortening the seven-day cure period to five days for ballots received by the board after Election Day.[footnoteRef:116] [114:  N.Y. Gov. Exec. Order No. 202.58.]  [115:  Id.]  [116:  Id.] 

The cure provisions added by S8370B/A1083 were modified again in September, when the State Board of Elections settled a lawsuit with the League of Women Voters (“LWV”) over the State’s process for counting absentee ballots.[footnoteRef:117] The settlement expanded the list of curable defects to include instances in which the voter did not sign the affirmation envelope but someone else (such as a power of attorney) did.[footnoteRef:118] In addition, it specified the procedures local boards must follow when notifying a voter of a defective ballot, clarified the manner in which a voter may cure a defect, and set forth a list of technical issues that will not cause an absentee ballot to be rejected (e.g., a signature with a missing or clearly incorrect date).[footnoteRef:119]  [117:  League of Women Voters of the United States v. Kosinski, Case No. 1:20-cv-05238 (Sept. 17, 2020).]  [118:  Id.]  [119:  Id.] 

v. Local Changes to Improve the Absentee Voting Process
On August 21, one day after the State authorized local boards of elections to begin accepting absentee ballot applications, NYCBOE re-activated its online application portal.[footnoteRef:120] Two weeks later, on September 4, NYCBOE announced that it was launching its first-ever absentee ballot tracking system. [footnoteRef:121] The tracking system allows a voter who has requested an absentee ballot to see when the Board has placed their ballot in the mail. In addition, after the voter completes and mails back their ballot, the system allows the voter to see when NYCBOE has received the ballot and whether the Board has accepted it as valid or invalid. The system will also provide voters with instructions on curing invalid ballots.  [120:  See NYCBOE, New York City Absentee Ballot Request, https://nycabsentee.com/.  ]  [121:  See NYCBOE, Absentee Tracking, https://nycabsentee.com/tracking.] 

On September 8, NYCBOE announced that it would be installing absentee ballot drop boxes at each poll site during early voting and on Election Day.[footnoteRef:122] The boxes will be located at information tables and will allow voters to hand-deliver their absentee ballots without waiting in line. [122:  NYCBOE Commissioners Meeting, September 8, 2020.] 

vi. Designating Poll Sites
On August 28, NYCBOE announced that it had reached an agreement with Madison Square Garden (“MSG”) to use the sports arena as an early voting and Election Day poll site for the general election.[footnoteRef:123] Four days later, on September 1, the Board announced that the Barclays Center had agreed to serve as an early voting and Elections Day poll site as well.[footnoteRef:124] Only voters assigned to these locations will be eligible to vote there in person (a voter can, however, drop off an absentee ballot at any poll site throughout the City, including MSG or Barclays).[footnoteRef:125] Madison Square Garden is expected to serve roughly 50,000 voters during the early voting period and another 10,000 voters on Election Day.[footnoteRef:126] The Barclays Center is expected to serve approximately 30,000 voters in total.[footnoteRef:127] [123:  Brigid Bergen and Jen Chun, Madison Square Garden Will Be A Polling Site For The 2020 Election, Thanks To NBA Players, Gothamist (August 28, 2020), https://gothamist.com/news/madison-square-garden-will-be-polling-site-2020-election-thanks-nba-players. ]  [124:  Brigid Bergen, Barclays Center Follows MSG with Plan to Become Poll Site For November Election, Gothamist (September 1, 2020), https://gothamist.com/news/barclays-center-follows-msg-plan-become-poll-site-november-election. ]  [125:  Id.]  [126:  Brigid Bergen and Jen Chun, Madison Square Garden Will Be A Polling Site For The 2020 Election, Thanks To NBA Players, Gothamist (August 28, 2020), https://gothamist.com/news/madison-square-garden-will-be-polling-site-2020-election-thanks-nba-players.]  [127:  Brigid Bergen, Barclays Center Follows MSG with Plan to Become Poll Site For November Election, Gothamist (September 1, 2020), https://gothamist.com/news/barclays-center-follows-msg-plan-become-poll-site-november-election.] 

 	On September 16, Gothamist/WNYC reported that Richard Carranza, Chancellor of the New York City Department of Education, was attempting to prevent NYCBOE from using 20 schools and nine childcare centers as early voting sites for the general election.[footnoteRef:128] In an interview with Gothamist/WNYC, Carranza expressed concerns that repurposing classrooms for early voting would “negate all the hard work that principals and staff members have done” to make the classrooms safe for teachers and students.[footnoteRef:129]  Although the Election Law gives NYCBOE broad discretion to use public schools as early voting sites, Carranza expressed hope that Governor Cuomo would intervene to prevent schools from being used by NYCBOE during the pandemic.[footnoteRef:130]  [128:  Brigid Bergen, Schools Chancellor Carranza Clashes With Board of Elections (Again) Over Early Voting Sites, Gothamist (September 16, 2020), https://gothamist.com/news/schools-chancellor-carranza-clashes-board-elections-again-over-early-voting-sites. ]  [129:  Id.]  [130:  Id.] 

Meanwhile, some advocates and elected officials have called on the City’s cultural institutions to permit their space to be used for early voting.[footnoteRef:131] In January, Gothamist reported that a number of cultural institutions who receive significant tax breaks from the City rejected requests from NYCBOE to serve as poll sites in 2019.[footnoteRef:132] According to a Gothamist analysis, these institutions receive more than $580 million in property tax benefits annually.  [131:  Brigid Bergen, Pressure Builds On NYC Cultural Institutions To Offer Space For Poll Sites, After Two Arenas Volunteer, Gothamist (September 9, 2020), https://gothamist.com/news/pressure-builds-nyc-cultural-institutions-offer-space-poll-sites-after-two-arenas-volunteer. ]  [132:  Brigid Bergen, Despite Tax Breaks, These City Institutions Shut Doors On Voters, Gothamist (January 14, 2020), https://gothamist.com/news/despite-tax-breaks-these-city-institutions-shut-doors-voters. ] 

i. Recruiting Poll Workers
In a typical year, over half of all poll workers in New York State are over the age of 60.[footnoteRef:133] This year, in light of COVID-19, many older New Yorkers who have reliably served as poll workers in the past are considering sitting the November election out.[footnoteRef:134] According to New York State Board of Elections Co-Chair Peter Kosinski, this has resulted in a “critical need” for poll workers across the State.[footnoteRef:135] [133:  Mark Weiner, NY Recruits Poll Workers for 2020 Election to Ease Shortage Caused by Coronavirus, Syracuse.com (August 31, 2020), https://www.syracuse.com/politics/cny/2020/08/ny-recruits-poll-workers-for-2020-election-to-ease-shortage-caused-by-coronavirus.html. ]  [134:  Id. ]  [135:  Id.; see also Lissandra Villa, The Pandemic is Causing a Shortage of Poll Workers, Can States Recruit Enough by Election Day?, Time (August 5, 2020), https://time.com/5876195/coronavirus-poll-workers-election/; Barbara Sprunt, Wanted: Young People to Work the Polls This November, NPR (August 5, 2020), https://www.npr.org/2020/08/05/894331965/wanted-young-people-to-work-the-polls-this-november.] 

NYCBOE is currently hiring election inspectors and poll site interpreters. Individuals can apply for these positions online though the Board’s online poll worker portal.[footnoteRef:136] Following an advertising push on September 1, the Board received approximately 15,000 applications.[footnoteRef:137] However, the Board is expected to need significantly more than 15,000 poll workers in order to conduct the November Election effectively. [136:  See https://nyc.electiondayworker.com/start.aspx. ]  [137:  NYCBOE Commissioners Meeting, September 8, 2020.] 

On September 18, 2020, Governor Cuomo signed an executive order allowing New Yorkers collecting unemployment insurance to become per diem, part-time poll workers without impacting their unemployment benefits.[footnoteRef:138] [138:  N.Y. Gov. Exec. Order No. 202.64.] 

d. Beyond 2020: Ranked Choice Voting
Beginning in 2021, New York City will utilize ranked choice voting (“RCV”) for all primary and special elections for Mayor, Public Advocate, Comptroller, Borough President, and City Council.[footnoteRef:139] Under RCV, instead of voting for a single candidate in each contest, voters will rank up to five candidates in their order of preference. If one candidate receives more than 50% of the first-choice votes, that candidate is declared the winner. Otherwise, the candidate with the fewest number of first choice votes is eliminated, and voters who ranked that candidate first are treated as having voted for their second-choice candidate. This process repeats, as necessary, until one candidate has received the majority of votes. [139:  Charter § 1057-g. ] 

NYCBOE will need to acquire new software to tabulate the results of RCV elections. In a September 8 Commissioners Meeting, Executive Director Ryan stated that NYCBOE was awaiting a determination from the New York State Board of Elections as to whether such software would need to be approved or certified by the State Board.[footnoteRef:140] Ryan noted that the timeline for acquiring the RCV software and obtaining any necessary approval or certification was beginning to get tight. However, he stated that State Board staff had assured him that they were working on providing a determination as soon as possible. [140:  NYCBOE Commissioners Meeting, September 8, 2020.] 

The first RCV elections in New York City are likely to occur in February or March, depending on when several special elections are scheduled. Voters who do not participate in those elections will have their first opportunity to cast an RCV ballot in June, during the party primaries.
III. CONCLUSION
During its hearing on September 25, 2020, the Committee is interested in drawing lessons from the June primaries in order to understand how election administration during the ongoing COVID-19 pandemic can be improved. The Committee is also interested in receiving an update from NYCBOE regarding its preparations for the 2020 general election and the implementation of RCV in 2021. In addition, the Committee plans to solicit input on these topics from the Mayor’s DemocracyNYC office, the Civic Engagement Commission, the New York City Campaign Finance Board, New York State officials, the USPS, advocates, and members of the public.
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