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I. INTRODUCTION
On September 16, 2020, the Committee on Civil and Human Rights, chaired by Council Member Eugene, held a vote on Proposed Introduction Bill Number 1603-A (Int. 1603-A), in relation to  the use of certain credit information in the rental or leasing of affordable units by a developer. In 2019, the Committee heard a previous version of the bill, and testimony was received from the New York City Commission on Human Rights, advocacy groups and other stakeholders. This testimony, along with developments caused by the COVID-19 pandemic, have informed the changes to the bill. The bill passed with no amendments, with four in the affirmative, no negatives, and no abstentions.

II. BACKGROUND
Over the past few years, personal debt in America has ballooned. According to the Federal Reserve Bank of New York, US household debt increased to a record $13.86 trillion in the second quarter of 2019 – the 20th consecutive quarter with an increase.[footnoteRef:1] More recently, US household debt increased $155 billion, or 1.1 percent, to reach $14.3 trillion in the first quarter of 2020.[footnoteRef:2] This debt is largely comprised of mortgage and home equity debt, as well as student, auto, and credit card debt.[footnoteRef:3] Medical debt, which can often represent smaller amounts of debt, is also a massive financial problem for many people. For example, a 2017 poll revealed that 45% of Americans would have a difficult time paying an unexpected $500 medical bill.[footnoteRef:4] Medical issues are the most common driver of personal bankruptcy filings in 2019.[footnoteRef:5] Moreover, the Trump Administration has recently rolled back several consumer protections[footnoteRef:6] and has made changes that will make it easier for lenders to target vulnerable populations, thereby increasing the chances that people will end up with debt that they cannot afford.   [1:  Federal Reserve Bank of New York “Total household debt climbs for 20th straight quarter as mortgage debt and originations rise”, August 13, 2019, available at:  https://www.newyorkfed.org/newsevents/news/research/2019/20190813]  [2:  Federal Reserve Bank of New York “Household debt and credit”, 2020, available at:  https://www.newyorkfed.org/microeconomics/hhdc/background ]  [3:  Federal Reserve Bank of New York “Total household debt climbs for 20th straight quarter as mortgage debt and originations rise”, August 13, 2019, available at:  https://www.newyorkfed.org/newsevents/news/research/2019/20190813.]  [4:  National Bankruptcy Forum “10 statistics about US medical debt that will shock you”, December 14, 2017, available at: https://www.natlbankruptcy.com/us-medical-debt-statistics/#3_A_500_unexpected_medical_bill_is_too_much_to_pay_for_many_people. ]  [5:  Hillary Hoffower “Staggering medical bills are the biggest driver of personal bankruptcies in the US. Here’s what you need to know if you’re thinking about filing for bankruptcy”, Business Insider, June 25, 2019, available at: https://www.businessinsider.com/causes-personal-bankruptcy-medical-bills-mortgages-student-loan-debt-2019-6. ]  [6:  Renae Merle and Tracy Jan “Trump is systematically backing off consumer protections, to the delight of corporations”, March 6, 2018, The Washington Post, available at: https://www.washingtonpost.com/business/economy/a-year-of-rolling-back-consumer-protections/2018/03/05/e11713ca-0d05-11e8-95a5-c396801049ef_story.html. ] 

Credit Scores
Personal debt and financial history has a major impact on a person’s credit scores, which are seen as the primary indicator of financial stability. However, these scores have a variety of flaws and, when used to consider the qualifications of a loan or rental applicant, a misleading score can unfairly harm the applicant. Furthermore, some consumers do not have a strong credit history because their transactions are too old or few, and are therefore considered “credit invisible.”[footnoteRef:7] According to the National Consumer Law Center, about 15% of African American and Latin consumers have no credit history and about 12% of these populations are un-scorable. This is compared to 9% and 7% of white consumers, respectively.[footnoteRef:8] [7:  National Consumer Law Center “Credit invisibility and alternative data: Promises and perils”, July, 2019, available at: https://www.nclc.org/issues/issue-brief-credit-invisibility-and-alternative-data.html. ]  [8:  National Consumer Law Center “Credit invisibility and alternative data: Promises and perils”, July, 2019, available at: https://www.nclc.org/issues/issue-brief-credit-invisibility-and-alternative-data.html.] 

[bookmark: m_-5677782558500134367__ftnref1][bookmark: m_-5677782558500134367__ftnref2]Other studies highlight the racial discrepancies in credit scores. For instance, a 2006 study on credit trends in the United States by the Brookings Institution found that counties with a higher concentration of communities of color are more likely to have lower average credit scores than predominantly white counties.[footnoteRef:9] In the 552 counties with a very low typical score (scores of 560 to 619), the study found that about 19% of the population is Latin and another 28% is Black. Conversely, in the 270 counties with very high average credit scores (scores of 700-719), only about 5.1% of the population is Latin and just 1.1% are Black.[footnoteRef:10]  [9:  Matt Fellowes “Credit scores, reports, and getting ahead in America”, Brookings Institute, May 2006, available at: https://www.brookings.edu/wp-content/uploads/2016/06/20060501_creditscores.pdf. ]  [10:  Id, p. 10. ] 

[bookmark: m_-5677782558500134367__ftnref3][bookmark: m_-5677782558500134367__ftnref4]Meanwhile, the findings of a 2012 report by the Consumer Financial Protection Bureau examining credit scores for about 200,000 consumers largely mirrored this demographic trend, finding that the median FICO score for consumers in zip codes largely made up of minorities, was in the 34th percentile, while it was in the 52nd percentile for zip codes with smaller minority populations.[footnoteRef:11] Though the Brookings report was careful to note that credit calculation formulas do not include any racial data, and though it avoided suggesting a bias in credit calculations or a causal relationship between race and credit scores, it stated that the association reflected “the numerous, historical disparities between races in the access to and availability of high quality education, well-paying jobs, and access to loans, among other factors.”[footnoteRef:12] [11:  Consumer Financial Protection Bureau “Analysis of differences between consumer- and creditor-purchased credit scores”, September 2012, available at: https://files.consumerfinance.gov/f/201209_Analysis_Differences_Consumer_Credit.pdf. ]  [12:  Matt Fellowes “Credit scores, reports, and getting ahead in America”, Brookings Institute, May 2006, available at: https://www.brookings.edu/wp-content/uploads/2016/06/20060501_creditscores.pdf, p. 10. ] 

A study from the University of California at Berkeley also found that algorithmic credit scoring using big data is no better than humans at evening the playing field when it comes to determining home mortgage interest rates.[footnoteRef:13] Both online and human lenders earn 11 to 17 percent higher profits off minority borrowers by charging African Americans and Latin consumers steeper rates, the study said. Black and Latin consumers pay 5.6 to 8.6 basis points higher interest on home purchase loans than their white or Asian counterparts with similar credit profiles – regardless of whether they obtained their loans through a face-to-face process or online.[footnoteRef:14]  [13:  Robert Bartlett, Adair Morse, Richard Stanton and Nancy Wallace “Consumer-lending discrimination in the FinTech era”, UC Berkley, May 2019, available at: http://faculty.haas.berkeley.edu/morse/research/papers/discrim.pdf?_ga=2.121403336.1118020112.1568045540-149990245.1566586085. ]  [14:  Id. ] 

Credit Scores and Affordable Housing in NYC
Currently, landlords of buildings that fall under many city affordable housing programs are permitted to take an applicant’s FICO credit score into consideration.[footnoteRef:15] However, landlords of units administered through HPD or the Housing Development Corporation may not reject applicants based solely on that credit score. If an applicant’s credit score is below a certain level, landlords may reject them for filing for a bankruptcy within the past 12 months; or for having open or unsatisfied delinquencies, collections, money judgments and liens exceeding $5,000 in total without working to address liabilities through a financial recovery program. Medical and student debts are now excluded from this total.[footnoteRef:16] In August 2019, the HPD modified its Marketing Handbook to allow rental applicants to opt out of credit checks by providing evidence of 12 months’ complete rent payments.[footnoteRef:17] [15:   NYC Housing Connect “Marketing Handbook: Policies and procedures for resident selection and occupancy”, July, 2018, available at: http://www.nychdc.com/content/pdf/Developers/Marketing%20handbook%202018.pdf. ]  [16:  Id. ]  [17:  NYC Department of Housing Preservation & Development “Revisions to section 5-6 and 5-7 of the HPD-HDC Marketing Handbook”, August 28, 2019, available at: https://www1.nyc.gov/assets/hpd/downloads/pdf/developers/marketing-guidelines-update-08-2019.pdf. ] 

In order to mitigate some of the problems associated with credit scores and personal debts, Int. 1603-A goes further than these existing policies by barring developers leasing affordable units through a Department of Housing Preservation and Development-supervised lottery from considering  an applicant’s or any member of their household’s credit scores, consumer debt judgements, collection accounts, student loan debt or medical debt, other than delinquent debt that exceeds $12,000. 
With the ongoing COVID-19 pandemic, many New Yorkers are finding themselves in dire financial straits and potentially out of housing when moratoriums on evictions expire. Int. 1603-A serves as protection for vulnerable tenants by increasing their ability to obtain affordable housing. 

III. BILL ANALYSIS OF INT. NO. 1603-A
Section one of the bill adds new section 26-2901 and 26-2902 to the Administrative Code.  Section 26-2901 defines the terms affordable unit, city financial assistance, collection account, consumer credit history, consumer credit report, consumer debt judgment, delinquent debt, department, developer, medical debt, receives and student loan debt. An affordable unit is a dwelling unit for which rent is restricted under an affordable housing program, and which receives some form of city financial assistance. City financial assistance includes monies allocated, conveyed or expended by the city, but does not include any as-of-right benefits. A collection account is a debt sold or referred for collection. Consumer credit history is a tenant’s creditworthiness, credit standing, credit capacity or payment history, as indicated by credit reports or information obtained directly from a tenant. Consumer debt judgment is a debt judgment rendered by a court but does not include a judgment of foreclosure and sale on a residential mortgage. Delinquent debt is a collection account or consumer debt judgment, but does not include medical debt or student loan debt. A developer is an entity that receives city financial assistance that is expected to exceed $1 million, for the rental or leasing of affordable units.
New section 26-2902 prohibits developers of affordable housing units from considering a prospective tenant’s credit score, consumer debt judgements, collection accounts, student loan debt or medical debt, other than delinquent debt that exceeds $12,000, in the rental or lease of an affordable unit receiving city financial assistance. New section 26-2902 also prohibits developers of affordable housing units from considering the consumer credit history of any other member of a prospective tenant’s household in the rental or lease of an affordable unit receiving city financial assistance, and requires disclosure of the process and criteria by which the consumer credit history of the prospective tenant will be evaluated.
This bill would take effect one year after it becomes law, and would apply only to the receipt of city financial assistance pursuant to an agreement between the department of housing preservation and development and the developer executed after such date.









	Proposed Int. No. 1603-A
 
By Council Members Levine, Kallos, Lander, Constantinides, Rosenthal and Ayala
 
A Local Law to amend the administrative code of the city of New York, in relation to the use of certain credit information in the rental or leasing of affordable units by a developer
 
Be it enacted by the Council as follows:
 
Section 1. Title 26 of the administrative code of the city of New York is amended by adding a new chapter 29 to read as follows:


CHAPTER 29
CONSUMER CREDIT HISTORY
 
§ 26-2901 Definitions. As used in this chapter, the following terms have the following meanings:
Affordable unit. The term “affordable unit” means a dwelling unit, as such term is defined in the New York city building code, for which the rent is restricted to make such unit affordable for occupants thereof pursuant to the affordability requirements of a department program, or a federal or state program administered by the department, in which city financial assistance is provided. The term “affordable unit” does not include a dwelling unit that is reserved for occupancy by the superintendent of the building containing such unit or a dwelling unit for which city financial assistance is provided for a program authorized by section 4852 of title 42 of the United States code.
City financial assistance. The term “city financial assistance” means any loans, grants, tax credits, tax exemptions, tax abatements, subsidies, mortgages, debt forgiveness, land conveyances for less than appraised value, land value or other thing of value allocated, conveyed or expended by the city other than as-of-right assistance, tax abatements or benefits, including but not limited to, a tax exemption pursuant to section 420-c, 421-a or 489 of the real property tax law, or any assistance provided to a developer for the rental or leasing of affordable units, the amount of which is based on an evaluation of as-of-right assistance, tax abatement or benefits for which such developer would have been eligible.
Collection account. The term “collection account” means a debt sold or referred by a creditor to a third party, or to an internal collection department, for collection.
Consumer credit history. The term “consumer credit history” means a tenant’s creditworthiness, credit standing, credit capacity, or payment history, as indicated by: (i) a consumer credit report; or (ii) information a developer, or a representative of such developer, obtains directly from a tenant regarding (1) details about credit accounts, including the tenant’s number of credit accounts, late or missed payments, charged-off debts, items in collections, credit limit, prior credit report inquiries, or (2) bankruptcies, judgments or liens. 
Consumer credit report. The term “consumer credit report” means any written or other communication of any information by a consumer reporting agency that bears on a consumer’s creditworthiness, credit standing, credit capacity or credit history.
Consumer debt judgment. The term “consumer debt judgment” means a judgment rendered by a court relating to a debt incurred primarily for a personal, family or household purpose, but does not include a judgment of foreclosure and sale on a residential mortgage.
Delinquent debt. The term “delinquent debt” means a collection account or consumer debt judgment, and does not include medical debt, student loan debt or any collection account or consumer debt judgment arising from medical debt or student loan debt.
Department. The term "department" means the department of housing preservation and development.
Developer. The term “developer” means an individual, sole proprietorship, partnership, joint venture, corporation or other entity that receives city financial assistance for the rental or leasing of affordable units, provided that such city financial assistance is expected to have a total present financial value of $1,000,000 or more at the time of receipt of such assistance. Where assistance takes the form of leasing city property at below-market lease rates, the value of the assistance shall be determined based on the total difference between the lease rate and a fair market lease rate over the duration of the lease. Where assistance takes the form of loans or bond financing, the value of the assistance shall be determined based on the difference between the financing cost to a borrower and the cost to a similar borrower that does not receive financial assistance from the city.
Medical debt. The term “medical debt” means a debt arising from the receipt of medical services, products or devices.
Receives. The term “receives” means the execution of a written instrument that sets forth the provision of city financial assistance to a developer by the city.
Student loan debt. The term "student loan debt" means money borrowed for educational expenses and owed to a financial or lending institution.
§ 26-2902 Use of credit information. a. It shall be unlawful for a developer to use or consider any credit score, consumer debt judgment, collection account, student loan debt, or medical debt of a tenant or prospective tenant in the rental or lease of an affordable unit, except for delinquent debt of greater than $12,000 in the aggregate, of a tenant or prospective tenant. 
b. It shall be unlawful for a developer, in connection with the rental or lease of an affordable unit to any tenant or prospective tenant, to (i) use or consider any consumer credit history of any member of such tenant or prospective tenant’s household other than the member of such tenant or prospective tenant’s household designated by such household to represent such household in all matters pertaining to the rental or lease of such unit or (ii) fail to disclose, in writing, to such designee the process and criteria by which such designee’s consumer credit history will be evaluated. Notwithstanding any provision herein to the contrary, for purposes of the rental or lease of an affordable unit in a rental development organized pursuant to article two of the private housing finance law, the person named on the waiting list for such rental development shall be the designee for any consumer credit history for such tenant or prospective tenant’s household.
§ 3. This local law takes effect one year after it becomes law and shall only apply to the receipt of city financial assistance after such effective date, except that the department may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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