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Good afternoon, Chairs and Members of the Committees on Finance and Governmental 

Operations. My name is Alexandra Brandes and I am the Policy and Advocacy Manager at Lenox 

Hill Neighborhood House. Thank you for the opportunity to testify today at this joint hearing 

considering Int. 1776-2019 to amend the Administrative Code of the City of New York in 

relation to requiring the development of a single application form for the not-for-profit real 

property tax exemption and the not-for-profit exemption from water and sewer charges.  

Lenox Hill Neighborhood House, one of New York’s premier not-for-profit organizations, 

is a 125-year-old settlement house that provides an extensive array of effective and integrated 

human services—social, educational, legal, health, housing, mental health, nutritional and 

fitness—which significantly improve the lives of 15,000 people in need each year, ages 3 to 103, 

on the East Side of Manhattan. Lenox Hill Neighborhood House owns several properties, 

including our historic headquarters which was built for us in 1928 and has operated 

continuously as a settlement house serving New Yorkers in need since that time. We also own 

and operate a supportive housing residence for 54 formerly homeless, mentally ill adults in East 

Harlem. We are fully familiar with both the not-for-profit real property tax exemption and the 
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not-for-profit exemption from water and sewer charges and have long-standing organizational 

exemptions from both. I have closely examined the legislative history of the statutory water 

and sewer exemption and the case law addressing several disputes between New York City and 

not-for-profit owners that have resulted in litigation. I have also spoken with other not-for-

profit real estate owners in the City to discuss their challenges with, and fairness of, the City 

Department of Environmental Protection’s (“DEP”) application of the water and sewer 

exemption process.  

First, we applaud the Committees’ focus on easing the burden on New York’s not-for-

profits by streamlining the application and renewal process for these critical exemptions and 

whole-heartedly endorse Int. 1776-2019. 

Today, I would like to focus our attention on a related, significant water and sewer 

exemption issue which is critical to the entire City not-for-profit sector and one that requires 

examination and redress by these Committees and the Council.   

As you and your colleagues recognize, New York’s not-for-profit community delivers 

critical human service programs for millions of New Yorkers, often at the behest of government; 

many of these services are, in fact, the result of constitutional and legislative mandates and 

most are paid for by the public fisc. It is also widely acknowledged that not-for-profit 

organizations are stretched beyond measure and the freedom from unnecessary financial and 

administrative burdens is of critical importance not only to the not-for-profit organizations, but 

more importantly to the New Yorkers they serve and the City as a whole.    

A very brief history of the water and sewer exemption is important in order to 

appreciate the current state of the problem that many not-for-profits encounter with the water 
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and sewer tax exemption and to point the way to a legislative solution. First, charitable 

organizations are generally exempt from taxation because they confer a public benefit.1 Water 

and sewer charges, however, have been considered a utility rather than a tax.2 New York State 

though exempted many charitable organizations from water charges in 1887: 

The several hospitals, orphan asylums and homes for the aged, now existing in the city 
of New York (or which may hereafter be established therein), are hereby exempted 
from the payment of any sum of money whatever said city, for the use of water taken 
by the same from said city, and water shall be supplied to the same by said city, in 
sufficient quantity for all purposes for which it is now used by said societies and 
institutions, or which may be necessary to be used by the same, free of all charge 
whatsoever, and the real estate necessarily used as an hospital, orphan asylum or home 
for the aged, of any such institutions aforesaid, is hereby released, discharged and 
exempted from all lien and charge for water heretofore used, and remaining unpaid for 
at the time of the passage of this net, or which may hereafter be used by any such 
institution, society or corporation.3  (emphasis added) 
 
The original 1887 law has been amended more than a dozen times in the succeeding 

century to expand the types of not-for-profit organizations which are exempt from water and 

sewer charges.4 “Social Settlements,” such as Lenox Hill Neighborhood House, were specifically 

exempted in 1902, 117 years ago;5 other not-for-profits now exempt include Day Care Centers 

and Nursery Schools; Non-Public Schools; Dispensaries; Orphanages; Emergency Relief Centers; 

Places of Public Worship; Free Circulation Libraries; Public Baths; Shelters; Homes for the Aged; 

                                                 
1 See, e.g., Bob Jones Univ. v United States, 461 US 574, 591 (1983). 
2 See, e.g., Silkman v Board of Water Commissioners (water rate fees distinguished from a tax because water rate 
fees are charged based on use rather than as “a tax for an anticipated benefit arising from the presence of water in 
the city” (152 NY 327, 331 (1897))). 
3 1887 N.Y. Laws, ch. 696. 
4 The exemption from water use fees is also applicable to related sewer use fees (“any real property which is 
entitled to an exemption from the payment of water rents or charges shall also be exempt from payment of the 
sewer rents or charges imposed hereunder”; NYC Administrative Code 24-514).  
5 1902 N.Y. Laws, ch. 605, amending 1887 N.Y. Laws, ch. 696. 
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Hospitals; Veteran Firemen’s Associations; Medical Research Centers; Voluntary Ambulance 

Corps; and Military Veterans Associations. 

In 1970, however, the State legislature added a provision to a longer bill to permit the 

Mayor of New York, by Executive Order, to limit the water and sewer tax exemption under 

certain circumstances if he or she so desired:   

[T]he mayor of the city of New York, by executive order, may provide that such 

institutions, society or corporation shall not be exempt from payment for the use and 

supply of water, except that such executive order shall apply only with respect to 

those institutions, societies or corporations who are eligible to receive reimbursement 

from either the United States, the state of New York, or the city of New York, or any 

agency thereof, for payments for the use and supply of water.6  (emphasis added) 

Former Mayor Koch unfortunately issued such an Executive Order, Number 43, ten years later 

in 1980.7  

This brings us to the present Mayoral administration and the DEP’s management of the 

water and sewer tax exemption process for not-for-profits. DEP’s system is opaque and 

unnecessarily complex and, we fear, unfair and harmful to not-for-profits. Upon information 

and belief, DEP currently requires some not-for-profits with water and sewer tax exemptions to 

recertify “periodically.” It is not clear whether DEP asks all, or only some, not-for-profits to 

                                                 
6 1970 N.Y. Laws, ch. 167, amending 1887 N.Y. Laws, ch. 696. 
7 “Pursuant to the Provisions of Chapter 167 of the Laws of 1970, all institutions, societies or corporations which 
are eligible to receive reimbursement from either the United States, the State of New York, of the County of New 
Yor[k], or any agency thereof for the use and supply of water, shall not be exempt from payments for such use and 
supply of water.”  Executive Order No. 43, February 13, 1980 
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recertify for their water and sewer exemptions. It is not clear how DEP selects the not-for-

profits they choose to recertify. It is not clear even what the definition of “periodically” is for 

DEP.   

More significantly, based upon Mayor Koch’s Executive Order No. 43, DEP requires 

those not-for-profits to submit supporting documentation that attests that the not-for-profits 

do not receive reimbursement for water and sewer charges from “any government agency” 

with their recertifications. In addition to being overly burdensome and, frankly, often 

impossible to achieve, it is not clear that DEP requires all not-for-profit owners to submit 

documentation from all government agencies with which they contract. Some eligible not-for-

profits have hundreds of individual government contracts with city, state and federal agencies.   

DEP has revoked water and sewer exemptions, even when the not-for-profit is clearly 

eligible for the exemption as, for example, when there has been no change to the not-for-

profit’s mission, service provision or funding. DEP’s process therefore seems intended to create 

barriers to deny in the first instance or to revoke exemptions for not-for-profit organizations in 

order to increase funding for the New York City Water Board.  

Not-for-profits that are of sufficient size may be positioned to obtain legal counsel to 

challenge both the process and the determinations by DEP, another cost and administrative 

burden for these beleaguered organizations. Some not-for-profits, however, are not able to 

obtain counsel and therefore start paying unnecessary water and sewer fees that detract from 

their important missions. It is important to note that when New York courts have examined 

these issues, the statutory water and sewer exemption has been “fairly, liberally, and 
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reasonably construed;”8 DEP’s narrow construction of which not-for-profits are eligible has not 

been found to be dispositive;9 and DEP’s revocation of longstanding exemptions has been 

found to be arbitrary and capricious.10 

This system cries out for remedy. We would therefore recommend that the City Council 

require the Mayor to repeal Executive Order 43 so as to allow not-for-profit owners to avail 

themselves of the statutory water and sewer exemption that has been enshrined in New York 

law since 1887. All funds paid by not-for-profits, who are otherwise eligible for this exemption, 

to DEP and the Water Board are being unnecessarily transferred away from supporting the 

millions of New Yorkers whose lives depends on these not-for-profit organizations. This 

straightforward remedy would also have the related benefit of saving DEP and countless City 

agencies and not-for-profits significant administrative time and burden.  

In the absence of a repeal of Executive Order 43, we would urge the Committees and 

the Council, in accordance with your desire to simplify the application process through Int. 

1776-2019, to investigate and redress the confusing and apparently disparate treatment of not-

for-profits seeking to obtain or retain water and sewer tax exemptions. In the words of 

Supreme Court Justice Brandeis, “[p]ublicity is justly commended as a remedy for social and 

industrial diseases. Sunlight is said to be the best of disinfectants; electric light the most 

efficient policeman.”11 Fairness and consistency are the hallmarks of good government; 

processes shrouded in secrecy with disparate determinations are, by definition, arbitrary and 

                                                 
8 Associated Ym-Ywha's of Greater NY v D'Angelo, 38 Misc 2d 1082, 1083 (Sup Ct, NY County, 1963). 
9 Matter of Phoenix House Foundation, Inc., 2013 NY Slip Op 31658[U], *3-5 (Sup Ct, Queens County 2013). 
10 Id.  
11 Brandeis, L., Other People’s Money and How the Bankers Use It (1914).  
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capricious. We would therefore encourage these Committees to investigate this issue and to 

require the DEP to report to the Council all relevant information so that the Council can 

understand and determine whether the statutory not-for-profit exemption is being fairly 

administered and applied by DEP. Without such critical information, including, for example, the 

list of not-for-profits who have been denied water and sewer tax exemptions and the 

underlying justification for DEP’s determinations, it is impossible to ensure that New York’s not-

for-profits are receiving the intended benefits of the statutory exemption.  

If Executive Order No. 43 is not repealed, we would also encourage the Committees to 

continue to improve the process and require a reduction in the administrative burden on not-

for-profits seeking to receive or maintain an exemption. It is incredible that DEP’s stated 

process is to require not-for-profits to receive letters from all government funders to confirm 

that they do not provide water and sewer payments in order to receive or maintain an 

exemption. As these Committees recognize, most government agencies do not even 

acknowledge that they received such a request from a not-for-profit, let alone respond to that 

request. If DEP actually requires all eligible not-for-profit owners to obtain these documents, 

there would be thousands upon thousands of such requests inundating city, state and federal 

agencies, for limited government purpose. If verification is determined to be required, DEP 

should be able to move into the 21st century and verify using other methods which might 

include contacting their sister agencies themselves. Not-for-profit owners could be asked to 

“self-certify” that they do not receive payments for water and sewer taxes, similar to how New 

York City permits private landlords and developers to self-certify many more critical things 

related to the operation of their buildings. All reductions in unnecessary administrative burdens 
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on not-for-profits will help ensure a better functioning not-for-profit system and government.   

Thank you again for the opportunity to testify today in support of simplifying the water 

and sewer exemption process for not-for-profits. We encourage you to continue the 

examination of this topic in support of better government and better services for all those New 

Yorkers who depend on not-for-profit organizations. Not-for-profit owners need a just and 

simple process—and they mostly need the exemption from these fees. For questions, I can be 

reached at 212-218-0450 or abrandes@lenoxhill.org.  

mailto:abrandes@lenoxhill.org
mailto:abrandes@lenoxhill.org
mailto:abrandes@lenoxhill.org
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Chap. 605.
AN ACT to amend chapter six hundred and ninety-six of the
laws of eighteen hundred and eighty-seven, entitled "An act
to provide hospitals, orphan asylums and other charitable in

stitutions in the city of New York with water, and remitting
assessments therefor," and the acts amendatory thereof.

Accepted by the city.

Became a law, April 15, 1902. with the approval of the Governor. Passed,
three-fifths being present.

The People of the State of New York, represented in Senate and

Assembly, do enact as follows:

amended.
Section 1. Chapter six hundred and ninety-six of the laws of
eighteen hundred and eighty-seven, entitled "An act to provide
hospitals, orphan asylums and other charitable institutions in
the city of New York with water, and remitting assessments
therefor," and the acts amendatory thereof, are hereby amended

to read as follows:

ho^tou, § 1. The several hospitals, dispensaries, orphan asylums,

homes for the aged, houses or homes for the reformation, pro-
spit
asylums,
etc., ex-

payment to tection or shelter of females, dav nurseries or corporations or
city, for use
or water, societies for the care and instruction of poor babies and

needy children, and industrial homes, and any benevolent or
charitable corporation owning or maintaining public baths, for
free school societies or free circulating libraries and any social

settlement, whether incorporated or unincorporated, which shall

own or lease for a term not less than three years, a building or
buildings devoted exclusively to the purposes of such social set
tlement, now existing or hereafter established in the city of New
York, are hereby exempted from the payment of any sum of
money whatever to said city, for the use of water taken by same
from said city, and water shall be supplied to the same by said

city, in sufficient quantity for all purposes for which it is now
nsed by said corporations, societies and institutions, or which

may be necessary to be used by the same, free of all charge what-

?ronffien« soever, and the real estate necessarily used for any hospital,
wate^Fate1!. dispensary, orphan asylum, home for the aged, free school or

free circulating library, house or home for reformation, protec
tion or shelter of females, day nurseries or corporations or so-
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cieties for the care and instruction of poor babies and needy chil

dren, or industrial home, or social settlement, or occupied for

such public bath, owned or leased for a term of not less than

three years, or held under any renewal or extension of such

lease by any such corporations, societies and institutions

aforesaid, is hereby released, discharged and exempted from all

lien and charge for water heretofore used or which may here

after be used by any such institution, society or corporation.

§ 2. The real property situate in the city of New York, neces- JJtx™Fllon
Barily now in use, or which may hereafter necessarily be used certJnin-

Kltuilonn,
and devoted to any hospital, dispensary, orphan asylum, home from m-

for the ajCTt1, house or home for the reformation, protection or foru,eof
sesBments
. for use <
water.

shelter of females, day nurseries or corporations or societies

for the care and instruction of poor babies and needy children,
industrial home, public baths, free school or free circulating

library, or society which has among its objects either the care,
support or education of orphans, or of the sick, the infirm or

aged, free education or free circulation of books, or social settle

ment, shall be and hereby is declared discharged and exempt

from all assessments laid or made for use of water and saleB
thereunder, and from all such assessments hereafter, so long as
the same shall be owned or leased for a term of not less than
three years, or held under any renewal or extension of such

lease, by any such corporation, society or institution aforesaid,
and used for the purposes herein mentioned, and whenever a Prormo, m

case of ualr
sale and conveyance thereof shall be made to any person, asso- J^JJ
ciation or corporation, other than those mentioned in this act,
or the same shall cease to be held under lease as herein pro
vided, thereupon the real estate so sold and conveyed, or ceasing
to be so held, and not so used, shall be thereafter subject to
assessment in the same manner as other real estate situate in
the city of New York.

§ 2. This act shall take effect immediately.
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¼±´´¿®­ °»® §»¿® ±® ©¸»®» ¬¸» ®»²¬ ·­ º±® ¿ °»®·±¼ ±º ´»­­ ¬¸¿² ±²»
§»¿® ¿²¼ ©±«´¼ ²±¬ »¨½»»¼ ¬©»²¬§óº·ª» ¸«²¼®»¼ ¼±´´¿®­ º±® ¬¸»
§»¿® ·º ·¬ ©»®» °¿·¼ ±² ¿² »¯«·ª¿´»²¬ ¾¿­·­ º±® ¬¸» »²¬·®» §»¿®
¿²¼ ²±¬ ¬± »¨½»»¼ º·ª» °»®½»²¬«³ ±º ­«½¸ ®»²¬ ©¸»®» ¬¸» ®»²¬ ·­
·² »¨½»­­ ±º ¬©»²¬§óº·ª» ¸«²¼®»¼ ¼±´´¿®­ °»® §»¿® ±® ©¸»®» ¬¸»
®»²¬ ·­ º±® ¿ °»®·±¼ ±º ´»­­ ¬¸¿² ±²» §»¿® ¿²¼ ©±«´¼ »¨½»»¼ ¬©»²¬§ó
º·ª» ¸«²¼®»¼ ¼±´´¿®­ º±® ¬¸» §»¿® ·º ·¬ ©»®» °¿·¼ ±² ¿² »¯«·ª¿´»²¬
¾¿­·­ º±® ¬¸» »²¬·®» §»¿®ò Ú±® °»®·±¼­ ¾»¹·²²·²¹ ¿º¬»® Ó¿§ ¬¸·®¬§ó
º·®­¬ô ²·²»¬»»² ¸«²¼®»¼ ­»ª»²¬§ ­«½¸ ¬¿¨ ­¸¿´´ ¾» ·³°±­»¼ ¿¬ ¬¸» 
®¿¬»­ ­¸±©² ·² ¬¸» º±´´±©·²¹ ¬¿¾´»ò É¸»®» ¬¸» ®»²¬ ·­ º±® ¿ °»®·±¼ 
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¬¸¿¬ ¬¸» ®»²¬ ·­ ±² ¿² »¯«·ª¿´»²¬ ¾¿­·­ º±® ¬¸» »²¬·®» §»¿®æ 

É¸»®» ¬¸» ¿²²«¿´ Þ«¬ ²±¬ ³±®» ¬¸¿²æ Ì¸» ®¿¬» ­¸¿´´ ¾»æ 
®»²¬ ·­æ 

ð ü îìçç îÊîû ±º ¬¸» ®»²¬ 
ü îëðð ±® ±ª»® ü ìççç ëû ±º ¬¸» ®»²¬ 
ü ëððð ±® ±ª»® ü éççç êöìû ±º ¬¸» ®»²¬ 

ü èððð ±® ±ª»® üïðççç éû ±º ¬¸» ®»²¬ 
üïïððð ¿²¼ ±ª»® áûû ±º ¬¸» ®»²¬ 

y îò Í«¾¼·ª·­·±² º·ª» ±º ­»½¬·±² ±²» ±º ­«½¸ ½¸¿°¬»® ·­ ¸»®»¾§
®»°»¿´»¼ò

y íò Ì¸·­ ¿½¬ ­¸¿´´ ¬¿µ» »ºº»½¬ ·³³»¼·¿¬»´§ò

ÝØßÐÌÛÎ ïêé
ßÒ ßÝÌ ¬± ¿³»²¼ ½¸¿°¬»® ­·¨ ¸«²¼®»¼ ²·²»¬§ó­·¨ ±º ¬¸» ´¿©­ ±º »·¹¸¬»»² ¸«²s

¼®»¼ »·¹¸¬§ó­»ª»²ô »²¬·¬´»¼ þß² ¿½¬ ¬± °®±ª·¼» ¸±­°·¬¿´­ô ±®°¸¿² ¿­§´«³­ ¿²¼
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¬·²¹ ¿­­»­­³»²¬­ ¬¸»®»º±®þ

Þ»½¿³» ¿ ´¿© ß°®·´ îîô ïçéðô ©·¬¸ ¬¸» ¿°°®±ª¿´ ±º ¬¸» Ù±ª»®²±®ò Ð¿­­»¼ ±²
³»­­¿¹» ±º ²»½»­­·¬§ °«®­«¿²¬ ¬± ¿®¬·½´» × × × ô ­»½¬·±² ïì ±º ¬¸» Ý±²­¬·¬«¬·±²
¾§ ¿ ³¿¶±®·¬§ ª±¬»ô ¬¸®»»óº·º¬¸­ ¾»·²¹ °®»­»²¬

Ì¸» Ð»±°´» ±º ¬¸» Í¬¿¬» ±º Ò»© Ç±®µô ®»°®»­»²¬»¼ ·² Í»²¿¬» ¿²¼ ß­­»³¾´§ô 
¼± »²¿½¬ ¿­ º±´´±©­æ 

Í»½¬·±² ïò Í»½¬·±² ±²» ±º ½¸¿°¬»® ­·¨ ¸«²¼®»¼ ²·²»¬§ó­·¨ ±º ¬¸»
´¿©­ ±º »·¹¸¬»»² ¸«²¼®»¼ »·¹¸¬§ó­»ª»²ô »²¬·¬´»¼ þ ß² ¿½¬ ¬±
°®±ª·¼» ¸±­°·¬¿´­ô ±®°¸¿² ¿­§´«³­ ¿²¼ ±¬¸»® ½¸¿®·¬¿¾´» ·²­¬·¬«ó
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¬·±²­ ·² ¬¸» ½·¬§ ±º Ò»© Ç±®µ ©·¬¸ ©¿¬»®ô ¿²¼ ®»³·¬¬·²¹ ¿­­»­­³»²¬­
¬¸»®»º±®ôþ ¿­ ´¿­¬ ¿³»²¼»¼ ¾§ ½¸¿°¬»® º±«® ¸«²¼®»¼ ¬¸·®¬§ó¬¸®»»
±º ¬¸» ´¿©­ ±º ²·²»¬»»² ¸«²¼®»¼ º·º¬§ó­»ª»²ô ·­ ¸»®»¾§ ¿³»²¼»¼
¬± ®»¿¼ ¿­ º±´´±©­æ

y ïò Ì¸» ­»ª»®¿´ ¸±­°·¬¿´­ô ¼·­°»²­¿®·»­ô ±®°¸¿² ¿­§´«³­ô ¸±³»­
º±® ¬¸» ¿¹»¼ô ¸±«­»­ ±® ¸±³»­ º±® ¬¸» ®»º±®³¿¬·±²ô °®±¬»½¬·±² ±®
­¸»´¬»® ±º º»³¿´»­ô ¼¿§ ²«®­»®·»­ ±® ½±®°±®¿¬·±²­ ±® ­±½·»¬·»­ º±® ¬¸»
½¿®» ¿²¼ ·²­¬®«½¬·±² ±º °±±® ¾¿¾·»­ ¿²¼ ²»»¼§ ½¸·´¼®»²ô ¿²§ ½±®°±s
®¿¬·±² ©¸·½¸ ©¿­ ½®»¿¬»¼ ¾§ ¿² ¿½¬ ±º ½±²¹®»­­ ±º ¬¸» Ë²·¬»¼ Í¬¿¬»­
¬± ¾» ²±²ó°®±º·¬ ¿²¼ ©·¬¸±«¬ ½¿°·¬¿´ ­¬±½µ ¿²¼ ±®¹¿²·¦»¼ »¨½´«­·ª»´§
º±® ¬¸» °«®°±­» ±º º«®²·­¸·²¹ ª±´«²¬»»® ¿·¼ ¬± ¬¸» ­·½µ ¿²¼ ©±«²¼»¼
±º ¿®³·»­ ·² ¬·³» ±º ©¿® ¿²¼ ¬± ½±²¬·²«» ¿²¼ ½¿®®§ ±² ¿ ­§­¬»³
±º ²¿¬·±²¿´ ¿²¼ ·²¬»®²¿¬·±²¿´ ®»´·»º ·² ¬·³» ±º °»¿½» ¿²¼ ¬±
³·¬·¹¿¬» ¬¸» ­«ºº»®·²¹ ½¿«­»¼ ¾§ º·®»ô º´±±¼­ ¿²¼ ±¬¸»® ¹®»¿¬
²¿¬·±²¿´ ½¿´¿³·¬·»­ô ¿²¼ ·²¼«­¬®·¿´ ¸±³»­ô ¿²¼ ¿²§ ¾»²»ª±´»²¬
±® ½¸¿®·¬¿¾´» ½±®°±®¿¬·±² ±©²·²¹ ±® ³¿·²¬¿·²·²¹ ¿² ·²­¬·¬«¬·±²
º±® ³»¼·½¿´ ®»­»¿®½¸ô °«¾´·½ ¾¿¬¸­ô º±® º®»» ­½¸±±´ ­±½·»¬·»­ ±®
º®»» ½·®½«´¿¬·²¹ ´·¾®¿®·»­ ±® ª»¬»®¿² º·®»³»²ù­ ¿­­±½·¿¬·±²­ô ¿²¼ ¿²§
­±½·¿´ ­»¬¬´»³»²¬ô ©¸»¬¸»® ·²½±®°±®¿¬»¼ ±® «²·²½±®°±®¿¬»¼ô ©¸·½¸
­¸¿´´ ±©² ±® ´»¿­» º±® ¿ ¬»®³ ²±¬ ´»­­ ¬¸¿² ¬¸®»» §»¿®­ ¿ ¾«·´¼·²¹
±® ¾«·´¼·²¹­ ¼»ª±¬»¼ »¨½´«­·ª»´§ ¬± ¬¸» °«®°±­»­ ±º ­«½¸ ­±½·¿´
­»¬¬´»³»²¬ ©±®µ ±® ¿²§ ®»´·¹·±«­ ­±½·»¬§ ±©²·²¹ ±® ´»¿­·²¹ º±® ¿ 
°»®·±¼ ±º ²±¬ ´»­­ ¬¸¿² ¬¸®»» §»¿®­ ¿ ¾«·´¼·²¹ ¼»ª±¬»¼ »¨½´«­·ª»´§
¬± ­±½·¿´ ­»¬¬´»³»²¬ ©±®µô ²±© »¨·­¬·²¹ ±® ¸»®»¿º¬»® »­¬¿¾´·­¸»¼
·² ¬¸» ½·¬§ ±º Ò»© Ç±®µô ±® ¬¸» ®»¿´ »­¬¿¬» ±©²»¼ ¾§ ¿²§ ®»´·¹·±«­
½±®°±®¿¬·±² ´±½¿¬»¼ ·² ¬¸» ½·¬§ ±º Ò»© Ç±®µ ¿­ ²±© ½±²­¬·¬«¬»¼ô
¿½¬«¿´´§ ¼»¼·½¿¬»¼ ¿²¼ «­»¼ ¾§ ­«½¸ ½±®°±®¿¬·±² »¨½´«­·ª»´§ ¿­ ¿ 
°´¿½» ±º °«¾´·½ ©±®­¸·°ô ±® ¬¸» ®»¿´ »­¬¿¬» ±©²»¼ ¾§ ¿² ¿­­±½·¿¬·±²
±º ¸±²±®¿¾´§ ¼·­½¸¿®¹»¼ ­±´¼·»®­ô ­¿·´±®­ô ±® ³¿®·²»­ô ¼»ª±¬»¼ »¨½´«s
­·ª»´§ ¬± °¿¬®·±¬·½ ¿²¼ ½¸¿®·¬¿¾´» °«®°±­»­ô ¿®» ¸»®»¾§ »¨»³°¬»¼
º®±³ ¬¸» °¿§³»²¬ ±º ¿²§ ­«³ ±º ³±²»§ ©¸¿¬»ª»® ¬± ­¿·¼ ½·¬§ô
º±® ¬¸» «­» ±º ©¿¬»® ¬¿µ»² ¾§ ­¿³» º®±³ ­¿·¼ ½·¬§ô ¿²¼ ©¿¬»® ­¸¿´´
¾» ­«°°´·»¼ ¬± ¬¸» ­¿³» ¾§ ­¿·¼ ½·¬§ô ·² ­«ºº·½·»²¬ ¯«¿²¬·¬§ º±® ¿´´
°«®°±­»­ º±® ©¸·½¸ ·¬ ·­ ²±© «­»¼ ¾§ ­¿·¼ ½±®°±®¿¬·±²­ô ­±½·»¬·»­
¿²¼ ·²­¬·¬«¬·±²­ô ±® ©¸·½¸ ³¿§ ¾» ²»½»­­¿®§ ¬± ¾» «­»¼ ¾§ ¬¸»
­¿³»ô º®»» ±º ¿´´ ½¸¿®¹» ©¸¿¬­±»ª»®ô ¿²¼ ¬¸» ®»¿´ »­¬¿¬» ²»½»­­¿®·´§
«­»¼ º±® ¿²§ ¸±­°·¬¿´ô ¼·­°»²­¿®§ô ·²­¬·¬«¬·±² º±® ³»¼·½¿´ ®»­»¿®½¸ô
±®°¸¿² ¿­§´«³ô ¸±³» º±® ¬¸» ¿¹»¼ô º®»» ­½¸±±´ ±® º®»» ½·®½«´¿¬·²¹
´·¾®¿®§ô ª»¬»®¿² º·®»³»²ù­ ¿­­±½·¿¬·±²ô ¸±«­» ±® ¸±³» º±® ®»º±®³¿s
¬·±²ô °®±¬»½¬·±² ±® ­¸»´¬»® ±º º»³¿´»­ô ¼¿§ ²«®­»®·»­ ±® ½±®°±®¿¬·±²­
±® ­±½·»¬·»­ º±® ¬¸» ½¿®» ¿²¼ ·²­¬®«½¬·±² ±º °±±® ¾¿¾·»­ ¿²¼ ²»»¼§
½¸·´¼®»²ô ±® ¿²§ ½±®°±®¿¬·±² ©¸·½¸ ©¿­ ½®»¿¬»¼ ¾§ ¿² ¿½¬ ±º
¬¸» ½±²¹®»­­ ±º ¬¸» Ë²·¬»¼ Í¬¿¬»­ ¬± ¾» ²±²ó°®±º·¬ ¿²¼ ©·¬¸±«¬ ½¿°·s
¬¿´ ­¬±½µ ¿²¼ ±®¹¿²·¦»¼ »¨½´«­·ª»´§ º±® ¬¸» °«®°±­» ±º º«®²·­¸·²¹
ª±´«²¬»»® ¿·¼ ¬± ¬¸» ­·½µ ¿²¼ ©±«²¼»¼ ±º ¿®³·»­ ·² ¬·³» ±º ©¿®
¿²¼ ¬± ½±²¬·²«» ¿²¼ ½¿®®§ ±² ¿ ­§­¬»³ ±º ²¿¬·±²¿´ ¿²¼ ·²¬»®²¿¬·±²¿´
®»´·»º ·² ¬·³» ±º °»¿½» ¿²¼ ¬± ³·¬·¹¿¬» ¬¸» ­«ºº»®·²¹ ½¿«­»¼ ¾§ º·®»ô
º´±±¼­ ¿²¼ ±¬¸»® ¹®»¿¬ ²¿¬·±²¿´ ½¿´¿³·¬·»­ô ±® ·²¼«­¬®·¿´ ¸±³»­ô ±®
­±½·¿´ ­»¬¬´»³»²¬­ ³¿·²¬¿·²»¼ ±® ½±²¼«½¬»¼ ¾§ ¿²§ ·²½±®°±®¿¬»¼ ±®

ÛÈÐÔßÒßÌ×ÑÒ � Ó¿¬¬»® ·² ·¬¿´·½­ ·­ ²»©å ³¿¬¬»® ·² ¾®¿½µ»¬­ Å Ã ·­ ±´¼ ´¿© ¬± ¾» ±³·¬¬»¼ò



ïïéð ÔßÉÍ ÑÐ ÒÛÉ ÇÑÎÕô ïçéð ÅÝØßÐò

«²·²½±®°±®¿¬»¼ ­±½·¿´ ­»¬¬´»³»²¬ô ½¸«®½¸ ±® ®»´·¹·±«­ ­±½·»¬§ô ±®
±½½«°·»¼ º±® ­«½¸ °«¾´·½ ¾¿¬¸ô ±©²»¼ ±® ´»¿­»¼ º±® ¿ ¬»®³ ±º ²±¬
´»­­ ¬¸¿² ¬¸®»» §»¿®­ô ±® ¸»´¼ «²¼»® ¿²§ ®»²»©¿´ ±® »¨¬»²­·±² ±º
­«½¸ ´»¿­» ¾§ ¿²§ ­«½¸ ½±®°±®¿¬·±²ô ­±½·»¬·»­ ¿²¼ ·²­¬·¬«¬·±²­
¿º±®»­¿·¼ô ±® ¬¸» ®»¿´ »­¬¿¬» ±©²»¼ ¾§ ¿²§ ®»´·¹·±«­ ½±®°±®¿¬·±²
´±½¿¬»¼ ·² ¬¸» ½·¬§ ±º Ò»© Ç±®µô ¿­ ²±© ½±²­¬·¬«¬»¼ô ¿½¬«¿´´§ ¼»¼·s
½¿¬»¼ ¿²¼ «­»¼ ¾§ ­«½¸ ½±®°±®¿¬·±² »¨½´«­·ª»´§ ¿­ ¿ °´¿½» ±º °«¾´·½
©±®­¸·°ô ·­ ¸»®»¾§ ®»´»¿­»¼ô ¼·­½¸¿®¹»¼ ¿²¼ »¨»³°¬»¼ º®±³ ¿´´
´·»² ¿²¼ ½¸¿®¹» º±® ©¿¬»® ¸»®»¬±º±®» «­»¼ ±® ©¸·½¸ ³¿§ ¸»®»s
¿º¬»® ¾» «­»¼ ¾§ ¿²§ ­«½¸ ·²­¬·¬«¬·±²­ô ­±½·»¬§ ±® ½±®°±®¿¬·±²ò
Ò±¬©·¬¸­¬¿²¼·²¹ ¬¸» º±®»¹±·²¹ °®±ª·­·±²­ô ¬¸» ³¿§±® ±º ¬¸» ½·¬§ 
±º Ò»© Ç±®µô ¾§ »¨»½«¬·ª» ±®¼»®ô ³¿§ °®±ª·¼» ¬¸¿¬ ­«½¸ ·²­¬·ó
¬·±²­ô ­±½·»¬§ ±® ½±®°±®¿¬·±² ­¸¿´´ ²±¬ ¾» »¨»³°¬ º®±³ °¿§³»²¬ 
º±® ¬¸» «­» ¿²¼ ­«°°´§ ±º ©¿¬»®ô »¨½»°¬ ¬¸¿¬ ­«½¸ »¨»½«¬·ª» ±®¼»® 
­¸¿´´ ¿°°´§ ±²´§ ©·¬¸ ®»­°»½¬ ¬± ¬¸±­» ·²­¬·¬«¬·±²­ô ­±½·»¬·»­ ±® 
½±®°±®¿¬·±²­ ©¸± ¿®» »´·¹·¾´» ¬± ®»½»·ª» ®»·³¾«®­»³»²¬ º®±³ »·¬¸»® 
¬¸» Ë²·¬»¼ Í¬¿¬»­ô ¬¸» ­¬¿¬» ±º Ò»© Ç±®µô ±® ¬¸» ½·¬§ ±º Ò»© 
Ç±®µô ±® ¿²§ ¿¹»²½§ ¬¸»®»±ºô º±® °¿§³»²¬­ º±® ¬¸» «­» ¿²¼ ­«°°´§ 
±º ©¿¬»®ò 

y îò Ì¸·­ ¿½¬ ­¸¿´´ ¬¿µ» »ºº»½¬ ·³³»¼·¿¬»´§ò

ÝØßÐÌÛÎ ïêè
ßÒ ßÝÌ ¬± ¿³»²¼ ¬¸» ¬¿¨ ´¿©ô ·² ®»´¿¬·±² ¬± ¬¿¨»­ ¿¼³·²·­¬»®»¼ ¾§ ½·¬·»­ ±º

±²» ³·´´·±² ±® ³±®»

Þ»½¿³» ¿ ´¿© ß°®·´ îîô ïçéðô ©·¬¸ ¬¸» ¿°°®±ª¿´ ±º ¬¸» Ù±ª»®²±®ò Ð¿­­»¼ ±²
³»­­¿¹» ±º ²»½»­­·¬§ °«®­«¿²¬ ¬± ¿®¬·½´» × × × ô ­»½¬·±² ïì ±º ¬¸» Ý±²­¬·¬«¬·±²
¾§ ¿ ³¿¶±®·¬§ ª±¬»ô ¬¸®»»óº·º¬¸­ ¾»·²¹ °®»­»²¬

Ì¸» Ð»±°´» ±º ¬¸» Í¬¿¬» ±º Ò»© Ç±®µô ®»°®»­»²¬»¼ ·² Í»²¿¬» ¿²¼ ß­­»³¾´§ô 
¼± »²¿½¬ ¿­ º±´´±©­æ 

Í»½¬·±² ïò Í»½¬·±² ¬©»´ª» ¸«²¼®»¼ ±²» ±º ¬¸» ¬¿¨ ´¿©ô ¿­ ´¿­¬
¿³»²¼»¼ ¾§ ½¸¿°¬»® º±«® ±º ¬¸» ´¿©­ ±º ²·²»¬»»² ¸«²¼®»¼ ­·¨¬§ó²·²»ô
·­ ¸»®»¾§ ¿³»²¼»¼ ¾§ ¿¼¼·²¹ ¬¸»®»¬± ¿ ²»© ­«¾¼·ª·­·±²ô ¬± ¾» ­«¾s
¼·ª·­·±² ø¸÷ô ¬± ®»¿¼ ¿­ º±´´±©­æ

ø¸÷ Ò±¬©·¬¸­¬¿²¼·²¹ ¬¸» °®±ª·­·±²­ ±º ¬¸·­ ¿®¬·½´» ±® ±º ¿²§ ±¬¸»® 
´¿©ô ¿²§ ´±½¿´ ´¿© ¿¼±°¬»¼ ¾§ ¿ ½·¬§ ±º ±²» ³·´´·±² ±® ³±®»ô 
·³°±­·²¹ ¿ ¬¿¨ ¿«¬¸±®·¦»¼ ¾§ ­«¾¼·ª·­·±² ø¹÷ ±º ¬¸·­ ­»½¬·±² ³¿§ 
°®±ª·¼» ¬¸¿¬ ­«½¸ ¬¿¨ ­¸¿´´ ¾» ¿¼³·²·­¬»®»¼ ¿²¼ ½±´´»½¬»¼ ¾¢§ ¬¸» 
½±³³·­­·±²»® ±º ³±¬±® ª»¸·½´»­ ±® ¸·­ ¿¹»²¬­ò ×² ¬¸» »ª»²¬ ¬¸¿¬ ­«½¸ 
´±½¿´ ´¿© ¼±»­ ­± °®±ª·¼»ô ­«½¸ ¬¿¨ ­¸¿´´ ²±¬ ¾» ·³°±­»¼ «°±² ¿² 
¿°°´·½¿¬·±² º±® ¬¸» ®»ó®»¹·­¬®¿¬·±² ±º ¿ ³±¬±® ª»¸·½´»ô ¿²¼ º«®¬¸»®ô 
¬¸» ½±³³·­­·±²»® ±º ³±¬±® ª»¸·½´»­ ­¸¿´´ »²¬»® ·²¬± ¿² ¿¹®»»³»²¬ 
©·¬¸ ¬¸» º·²¿²½» ¿¼³·²·­¬®¿¬±® ±® ±¬¸»® ¿°°®±°®·¿¬» º·­½¿´ ±ºº·½»® ±º 
­«½¸ ½·¬§ô ©¸·½¸ ¿¹®»»³»²¬ ­¸¿´´ ¹±ª»®² ¬¸» ¿¼³·²·­¬®¿¬·±² ¿²¼ 
½±´´»½¬·±² ±º ¿²§ ­«½¸ ¬¿¨ ¿²¼ ©¸·½¸ ¿¹®»»³»²¬ ­¸¿´´ ¸¿ª» ¬¸» 
º±®½» ¿²¼ »ºº»½¬ ±º ¿ ®«´» ±® ®»¹«´¿¬·±² ±º ¬¸» ½±³³·­­·±²»® ¿²¼ ­¸¿´´ 
¾» º·´»¼ ¿²¼ °«¾´·­¸»¼ ·² ¿½½±®¼¿²½» ©·¬¸ ¿²§ ­¬¿¬«¬±®§ ®»¯«·®»s
³»²¬­ ®»´¿¬·²¹ ¬¸»®»¬±ò Ò±¬©·¬¸­¬¿²¼·²¹ ¿²§ ±¬¸»® °®±ª·­·±² ±º 
´¿©ô ­«½¸ ¿¹®»»³»²¬ ­¸¿´´ °®±ª·¼» º±® ¬¸» »¨½´«­·ª» ³»¬¸±¼ ±º 















Matter of Phoenix House Found., Inc. v. New York City Water Bd., 2013 N.Y.
Misc. LEXIS 3214

Supreme Court of New York, Queens County

July 11, 2013, Decided

9934/12

Reporter

2013 N.Y. Misc. LEXIS 3214 * | 2013 NY Slip Op 31658(U) **

 [**1]  In the Matter of the Application of PHOENIX HOUSE FOUNDATION, INC., Petitioner, - against- NEW YORK CITY

WATER BOARD and NEW YORK CITY DEPARTMENT OF ENVIRONMENTAL PROTECTION, Respondents. Index No.

9934/12

Notice: THIS OPINION IS UNCORRECTED AND WILL NOT BE PUBLISHED IN THE PRINTED OFFICIAL REPORTS.

Core Terms

exemptions, water charge, funding, social settlement, applications, reimbursement, operational expenses, water and

sewer, properties, neighborhoods, Settlement, receives, charges, families, arbitrary and capricious, communities,

addiction, charitable organization, rational basis, individuals, provides, recertification, holistic, services, alcohol,

qualify

Judges:  [*1] Present: HONORABLE DARRELL L. GAVRIN , J.S.C.

Opinion by: DARRELL L. GAVRIN

Opinion

Phoenix House is a non-profit drug and alcohol rehabilitation organization operating 150 locations throughout the
country, including nine properties in New York City. Phoenix House receives 95% of its funding from the New York
State Office of Alcohol and Substance Abuse Services (OASAS) and Medicaid, and 5% from private philanthropic
support. Pursuant to Internal Revenue Code § 501 (c) (3), Phoenix House is a charitable organization exempt from
taxation.

The New York City Water Board (the Water Board) is an autonomous public benefit corporation empowered to set
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water and sewer rates sufficient to support New York City's water and sewer systems (Public Authority Law § 1045[f],
[j]). The New York City Department of Environmental Protection (DEP) serves as the agent of the Water Board and is
responsible for billing and collecting water and sewer charges, maintaining accounts, and issuing determinations upon
applications for water and sewer exemptions. Properties located within New York City that are exempt from water
charges are also exempt from sewer charges.

In 1887, the New York State Legislature deemed charitable organizations  [*2] located within  [**2]  New York City
exempt from water charges, in "an act to provide hospitals, orphan asylums and other charitable institutions in the
City of New York with water, and remitting assessments thereof." 1887 N.Y. Laws, ch. 696.

The law was amended in 1980 by the "Silver Bill," which provides:

Any social settlement, whether incorporated or unincorporated, which shall own or lease for a term not
less than three years a building or buildings devoted exclusively to the purposes of such social
settlement work . . . are hereby exempted from the payment of any sum of money whatever to said city,
for the use of water taken by same from said city, and water shall be supplied to the same by said city,
in sufficient quantity for all purposes for which it is now used by said corporations, societies and
institutions, or which may be necessary to be used by the same, free of all charge whatsoever, and the
real estate necessarily used for any . . . social settlements maintained or conducted by an incorporated
or unincorporated social settlement . . . is hereby released, discharged and exempted from all lien and
charge for water heretofore used or which may hereafter be used by an such institution,  [*3] society or
corporation.

1980 N.Y. Laws, ch. 893, amending 1887 N.Y. Laws, ch. 696.

By Executive Order No. 43, dated February 13, 1980, former Mayor Edward I. Koch ordered that all institutions,
societies, or organizations that are eligible to receive reimbursement from the United States, the State of New York,
the City of New York or any agency for their water charges would not be exempt.

It is undisputed that: (1) the DEP has granted water exemptions to Phoenix House since 1970, categorizing it as a
social settlement; (2) the DEP advised Phoenix House that water exemptions would continue for as long as Phoenix
House owned or leased the properties and used them in a manner that would qualify for an exemption; and (3)
Phoenix House never received reimbursements from any government agency for water charges.

In response to a 2008 audit and programmatic review of all exemptions, the DEP requested resubmission of all
exemption applications for New York City properties currently exempt. 1  In September 2010, Phoenix House
resubmitted applications for exemptions of water charges on all nine properties, applying under the "social
settlement" exemption category. On the recertification applications,  [*4] the DEP requested the following
information: "Describe any funds you receive from an agency of the federal, state or city government to pay for water
charges" and Phoenix House answered, "OASAS contract funding for operations of the facility."

 [**3]  In October and December 2010, the DEP revoked Phoenix House's exemptions from water charges on all nine
properties. Initially, the DEP informed Phoenix House that it had been denied exemptions because: (1) "residential
properties are not eligible for exemption;" 2  and (2) "funding is included for operational costs" and "water and
sewer charges are considered normal operating expenses."

Phoenix House appealed this decision by the DEP. By letter dated October 17, 2011, the DEP denied the appeal,
claiming the properties no longer qualify for exemptions because Phoenix House receives funding from a
governmental agency. The DEP further advised that "[w]hile the Water Board understands that water and sewer
charges  [*5] may not have been included in this year's budget request, they should be included in the next budget
request."

On November 16, 2011, Phoenix House appealed the DEP's decision upholding its denial of water and sewer
exemptions, and claimed, "[d]espite no significant change in (a) the law governing exemptions, (b) the nature of
Phoenix House's programs or (c) the source of Phoenix House's funding, the DEP revoked Phoenix House's
exemptions in October 2010."

By letter dated January 10, 2012, the Executive Director denied this appeal. The Executive Director found that the
subject properties were not entitled to exemptions from water charges because: (1) Phoenix House provides a
specific service, addiction treatment, and Phoenix House is not a social settlement; and (2) applications submitted
indicate that Phoenix House receives governmental funding for operational expenses, and water and sewer charges
are an operational expense.

Having exhausted its administrative remedies, Phoenix House brings this Article 78 proceeding for judicial review of
the final determination of the Executive Director. Phoenix House seeks a judgment: (1) reversing the determination of
the Executive Director; (2) declaring  [*6] Phoenix House a social settlement, exempt from New York City water and
sewer charges; and (3) canceling the unpaid assessments.

In an Article 78 proceeding, the court reviews the decision of an agency to determine if it was in violation of a lawful
procedure, affected by an error of law, arbitrary and capricious, or an abuse of discretion. The court is not to
substitute its judgment for that of the agency being reviewed, but is to determine whether proper procedures have
been followed. (Matter of Nawaz v State Univ. of N.Y. Univ. at Buffalo Sch. of Dental Medicine, 295 AD2d 944, 744
N.Y.S.2d 590 [4th Dept 2002].)

If the petition alleges that the decision was arbitrary and capricious, the court must examine whether the action taken
by the agency had a rational basis (Matter of Peckham v Calogero, 12 NY3d 424, 911 N.E.2d 813, 883 N.Y.S.2d 751
[2009]). A court will overturn an administrative action where it is "taken without sound basis in reason" or "regard to
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the facts" (id. at 431). A rational basis exists  [**4]  where the determination is "[supported] by proof sufficient to
satisfy a reasonable [person], of all the facts necessary to be proved in order to authorize the determination" (Ador
Realty, LLC v Div. of Hous. and Community Renewal, 25 AD3d 128, 139-140, 802 N.Y.S.2d 190 [2d Dept 2005],
 [*7] quoting Matter of Pell v Bd. of Educ. of Union Free Sch. Dist. No. 1 of Towns of Scarsdale & Mamaroneck,
Westchester County, 34 NY2d 222, 231, 313 N.E.2d 321, 356 N.Y.S.2d 833 [1974]). If the court concludes "that the
determination is supported by a rational basis, the court must sustain the determination even if [this Court]
concludes that it would have reached a different result than the one reached by the agency" (Matter of Peckham, 12
NY3d at 431).

Phoenix House avers that the Executive Director unjustifiably denied it exemptions from water charges in an attempt
to generate more revenue, prompted by a 2008 audit and programmatic review of all exemptions. Phoenix House
claims that the determination of the Executive Director that Phoenix House is not a social settlement and that there
was a "change" in its recertification applications was arbitrary and capricious.

In opposition, the Executive Director maintains that Phoenix House is not a social settlement as that term is defined
by the DEP because it is an addiction treatment center, and assuming arguendo that Phoenix House is in an exempt
category, its applications for exemptions of water charges were denied because it receives government funding, a
portion of which  [*8] is intended to cover operational expenses, and water is an operating expense.

The court will first review the determination of the Executive Director that Phoenix House is not a social settlement.
In support of its petition, Phoenix House relies on the "2004 General Instructions" provided by the DEP in its
application for an exemption of water charges, which defined a social settlement as:

[A] charitable organization that provides moral and physical support to communities. It must provide
services to all ages and races, without regard to religion or national origin. The purpose of the
organization should be to develop individual potential and to achieve the best possible neighborhood life.
Social [s]ettlements need not be located in poor neighborhoods to qualify. The organization must strive
to improve the quality of life in the neighborhood in which it is located.

Phoenix House claims that it is a charitable organization that provides holistic services to individuals addicted to
alcohol and/or drugs and strives to improve their lives, as well as their families and communities; therefore, it falls
within the definition of a social settlement cited by the Executive Director in his final  [*9] determination letter: "[A]
[s]ocial [s]ettlement is distinguishable from other social service agencies not by the type of services they provide but
by their holistic approach to strengthening neighborhoods and families." Phoenix House avers that the Executive
Director failed to provide a rational basis for treating substance abusers differently from recipients of other charities.

Phoenix House maintains that all nine facilities qualify as social settlements because  [**5]  they are dedicated to
improving the lives of New York City's men, women, and children regardless of their origin, race, creed, or economic
status through substance abuse education, prevention, and treatment. Its goal has always been to provide people
with the skills and resources necessary for their development as healthy individuals who maintain functional and
productive relationships with their families, schools, workplaces, and neighborhoods. Thus, the goals of Phoenix
House fit squarely within the Court's own interpretation of those of social settlements which "help the individual
develop to his fullest potential and to achieve the best possible family and community life" (Matter of Associated YM-
YWHA'S of Greater N.Y. v D'Angelo, 38 Misc 2d 1082, 1083-84, 239 N.Y.S.2d 722 [Sup Ct, NY County 1963]).

However,  [*10] the Executive Director puts forth his reasoning that:

[A]n addiction treatment center is not a [s]ocial [s]ettlement. Social [s]ettlements are defined
institutions . . . a [s]ocial [s]ettlement is distinguishable from other social service agencies, not by the
type of service they provide but by their holistic approach to strengthening neighborhoods and families.
Social [s]ettlements develop citizens - not only those with specific problems - within a geographically
defined area. In contrast, Phoenix House provides a specific service, addiction treatment; and Phoenix
House is not a [s]ocial [s]ettlement.

The court notes that social settlements have been evolving to meet the needs of the communities in which they
serve:

Settlement houses were characterized not by a set of services but by an approach: that initiative to
correct social ills should come from indigenous neighborhood leaders or organizations. Settlement
workers were not dispensing charity; they were working toward the general welfare . . . Settlement
houses take on the needs of the time . . . Settlement houses today are more professionalized and more
institutionalized than their predecessors, although the idea of neighborhood  [*11] access hasn't
changed.

(Barbara Trainin Blank, Settlement Houses: Old Idea in New Form Builds Communities, The New Social Worker,

Summer 1998, http://www.socialworker.com/settleme.htm.)

The court takes judicial notice that alcohol abuse and drug addiction are social ills plaguing our country, with little
regard for age, ethnicity, race, religion, or economic status. Drug addiction is impacting society with devastating
effects on individuals, families, and communities:

The trafficking and abuse of illicit drugs in the United States has created a drain on the economic,
physical, and social health of American society. In 2007 alone, the estimated cost of illicit drug use to
society was $193 billion, including direct and indirect public costs related to crime, health, and
productivity, with the majority of  [**6]  costs attributable to lost productivity.
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(National Drug Intelligence Center, United States Department of Justice, Product No. 2011-Q0317-001, National Drug
Threat Assessment 2011, at 4 [2011].)

Our society is in need of drug treatment centers that will toil to improve the general welfare of individuals, their
families, and our communities. In order to qualify as a social settlement, it is  [*12] not necessary that an
organization confine its activities to furnishing the bare necessities of life, namely, food, shelter, and clothing (Matter
of Associated YM-YWHA'S of Greater N.Y., 38 Misc 2d at 1083-84).

The Executive Director determined that Phoenix House was not a social settlement on the ground that it is a drug
treatment center, without offering a rational basis why the two are mutually exclusive. The Executive Director never
contested the charitable nature of Phoenix House nor did he dispute its holistic approach to strengthening individuals,
families, and communities. Although the Executive Director specifically stated, "a [s]ocial [s]ettlement is
distinguishable from other social service agencies, not by the type of service they provide but by their holistic
approach to strengthening individuals, neighborhoods and families," he determined that Phoenix House was not a
social settlement on the ground that it provides a specific type of service, drug treatment. His determination
completely disregarded the definition of a social settlement cited in his final determination letter.

Furthermore, the Executive Director stated that the denial was not due to a change in Phoenix House's
 [*13] operations. Phoenix House has always provided drug and alcohol treatment, and the DEP has categorized it as
a social settlement for 40 years. Regardless, the Executive Director failed to provide a reason for the change in
Phoenix House's categorization. When an agency decides to alter its prior stated course, it must set forth its reasons
for doing so. Unless an explanation is furnished, a reviewing court will be unable to determine whether the agency
has changed its prior interpretation of the law for valid reasons. Absent such an explanation, failure to conform to
agency precedent will, therefore, require reversal on the law as arbitrary. (Matter of Field Delivery Serv. v Roberts, 66
NY2d 516, 488 N.E.2d 1223, 498 N.Y.S.2d 111 [1985].)

The decision of the Executive Director that Phoenix House is not a social settlement was arbitrary and capricious; it
was made without a sound basis in reason or regard to the facts. Given the social, educational and charitable work
provided by Phoenix House, the organization comes within the DEP's definition of a social settlement; thus, the
determination of the Executive Director that Phoenix House is not a social settlement, is reversed.

The court next reviews the decision of the Executive  [*14] Director denying Phoenix House an exemption from
water charges on the ground that it receives government funding for operational expenses and alleging that water
charges are an operational expense.

Phoenix House maintains that its source of funding has not changed, nor is there  [**7]  evidence that it receives
government funding for the reimbursement of water charges. Phoenix House avers that the DEP acknowledged that
Phoenix House does not receive government funding for reimbursement of water charges in its October 17, 2011
letter, suggesting that it should request reimbursement for water charges in future budgets. Phoenix House claims
that the Executive Director's decision was arbitrary and capricious, lacking any rational basis to deny Phoenix House
exemptions from water charges.

The Executive Director stated in his determination letter:

[T]he new or recertification applications submitted indicate that Phoenix House receives governmental
funding for operational expenses, and water and sewer charges are an operational expense. Previous
applications affirmatively indicated that Phoenix House received no funding for water and sewer
expenses. Therefore, the denial of the exemptions was based  [*15] on a change in the new or
recertification applications submitted; it was not due to a change in Phoenix House operations.

The DEP now claims that Phoenix House is barred from asserting, for the first time in this Article 78 proceeding, that
it is not actually eligible to receive funding. This argument is unavailing to the court as the administrative record
reveals that Phoenix House has continuously maintained that there has been no change in the source of its funding.

Furthermore, the DEP has not provided a scintilla of evidence that Phoenix House receives, or claims to have ever
received, government funding for reimbursement of water charges. Its New York City properties have been exempt
from paying water charges since their inception; thus, water charges have never been operational expenses of
Phoenix House. Moreover, it is well-known that charitable organizations can receive government funding for
operational expenses, as well as exemptions from water charges. However, the Executive Director arbitrarily decided
to revoke Phoenix House's exemptions from water charges because it receives government funding.

Moreover, the Executive Director's reasoning that there was a "change" in the  [*16] recertification applications
submitted by Phoenix House is not supported by facts, nor is it based in law. As evidence to support this decision, the
Executive Director asserts that Phoenix House affirmatively stated in earlier applications that it did not receive any
government funding for reimbursement of water charges. Specifically, a Phoenix House application dated April 19,
1985, for property located at 480 East 185 Street and 2340 Washington Avenue, County of Bronx, was attached as an
exhibit by each party. Interestingly, the following questions appeared on that application: "Is the institution eligible to
receive reimbursement from the United States, the State of N.Y. or the City of N.Y., or any agency thereof, for
payments for the use and supply of water?" Phoenix House answered, "No." "Is the institution receiving
reimbursement from any government agency, for any reason?" Phoenix House answered, "No."

 [**8]  Indeed, the court agrees that there was a change, a change in the questions asked by the DEP on its
application for an exemption from water charges. The court notes that Phoenix House did not affirmatively state in
the 2010 resubmission application that it did not receive government  [*17] funding for reimbursement of water
charges because that specific question was not asked. The law is well-settled that an omission is not considered to be
sufficient evidence unless the omission is in response to the same question. The Executive Director cannot impeach
Phoenix House simply by showing that it omitted to state a fact, or to state it more fully at a different time. It need
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also be shown that at the prior time, the attention of Phoenix House was called to the matter and it was specifically
asked about the facts embraced in the question at issue. (People v Bornholdt, 33 NY2d 75, 305 N.E.2d 461, 350
N.Y.S.2d 369 [1973].) Having failed to ask the same question on the DEP's 2010 exemption application, the Executive
Director's explanation that his decision was based on Phoenix House's failure to affirmatively state that it received no
funding for the reimbursement of water charges has no sound basis in reason nor regard to the facts.

For the above stated reasons, the determination of the Executive Director neither adheres to the agency's own
precedent nor indicates a sound basis in reason for reaching a different result on essentially the same facts and is,
therefore, arbitrary and capricious (Matter of Field Delivery Serv., 66 NY2d at 520).  [*18] An exemption from New
York City water charges for a charitable organization should be fairly, liberally, and reasonably construed with a view
to maintain the spirit of the law and the intention of the legislature (Matter of Associated YM-YWHA'S of Greater N.Y.,
38 Misc 2d at 1083-84). The decision of the Executive Director that government funding for operational expenses
precludes Phoenix House from receiving an exemption from water charges is arbitrary and capricious.

ORDERED AND ADJUDGED that the decision or the Executive Director is reversed; and it is further

ORDERED AND ADJUDGED that Phoenix House is a social settlement; and it is further

ORDERED AND ADJUDGED that under the Silver Bill, Phoenix House is exempt from water and sewer charges; and
it is further

ORDERED AND ADJUDGED that all unpaid water assessments are canceled.

Accordingly, petitioner is to serve a copy of this judgment with notice of entry on the Executive Director of the Water
Board within 20 days.

Dated: July 11, 2013

DARRELL L. GAVRIN , J.S.C.

Footnotes

This is an excerpt from the letter of the Executive Director dated January 10, 2012.

The Executive Director subsequently abandoned this argument in his final determination letter, stating
"the residential issue is not dispositive of the case."
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Reporter

38 Misc. 2d 1082 * | 239 N.Y.S.2d 722 ** | 1963 N.Y. Misc. LEXIS 2130 ***

In the Matter of Associated YM-YWHA'S of Greater New York, Inc. (With Relation to Its Affiliate Mosholu-Montefiore

Community Center), Petitioner, v. Armand D'Angelo, as Commissioner of the Department of Water Supply, Gas and

Electricity of the City of New York, et al., Respondents

Disposition:  [***1]  Accordingly, the application is granted.

Core Terms

exemption, neighborhood, social settlement, community center, activities, charitable, families, purposes, lessee, lease,
rents, legislative intent, spirit of the law, three year, unincorporated, disqualify, settlement, well-to-do, affiliate,

provides, resident, nursery, entity, sewer, taxes

Case Summary

Procedural Posture
Petitioner lessee filed an application pursuant to N.Y. C.P.L.R. art. 78 against respondents, the Commissioner of the

Department of Water Supply, Gas and Electricity of the City of New York and city officials, to grant exemption from

water taxes and sewer rentals and to cancel unpaid assessments in relation thereto.

Overview
The lessee leased property from a hospital for 99 years, rent free, and erected a building thereon as a community

center The lessee filed an application under N.Y. C.P.L.R. art. 78 against the Commissioner and officials for an

exemption from water taxes and sewer rentals and to cancel unpaid assessments in relation thereto on the ground

that the lessee was a social settlement under 1957 N.Y. Laws ch. 433. The Commissioner and officials argued that

the lessee was not the actual occupant of the property and that the occupant was neither the owner nor lessee of

the property. The court held that the legislative intent of ch. 433 included the lessee and its work. The lessee had
been granted exemption from United States income taxation, from city sales tax, and from real estate taxes. From

the setup of its structure and the myriad social, educational, and charitable work carried on therein, the center

carried on laudable purposes. The organization that ran the center was an affiliate of the lessee, and the reason the

lease was not taken in its name was its inability to assume the financial obligation for the cost of the construction

of the building.
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Outcome
The court granted the lessees' application for an exemption from water taxes and sewer rentals and to cancel
unpaid assessments in relation thereto.
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-- fact that beneficiaries were not impoverished did not disqualify it.

1. The lessee of land for a term of 99 years, upon which it erected a community center, which was operated by an

unincorporated affiliate, was granted exemption from water rentals and sewer rents under chapter 433 of the Laws
of 1957, which granted exemption from payment for water use to "any social settlement" owning or leasing a

building devoted to "social settlement work", and subdivision f of section 82d9-9.1 of the Administrative Code of

the City of New York which exempted from sewer rents real property exempted from water rents. That petitioner

was the lessee of the center and that it was run by another did not disqualify petitioner.

2. That the center had no resident workers did not disqualify it from exemption.

3. That the center was not in a blighted [***2]  area did not disqualify it.

4. That the beneficiaries of the center's work were not impoverished did not disqualify it.

Counsel: Schur, Handler & Jaffin (Theodore S. Jaffin and Herbert Feiler of counsel), for petitioner.

Leo A. Larkin, Corporation Counsel (Russell D. Scott of counsel), for respondents.

Judges: Joseph A. Gavagan, J.

Opinion by: GAVAGAN

Opinion

 [*1082]  [**723]  This is an application by the Associated YM-YWHA'S of Greater New York, Inc., for an order pursuant

to article 78 of the Civil Practice Act, to grant exemption from water taxes and sewer rentals and to cancel unpaid

assessments in relation thereto. The petitioner leased property in the West Bronx from Montefiore Hospital for 99 years,

rent free. It was to, and did, erect a building thereon as a community center at a cost in excess of three-quarters of a
million dollars. An affiliate, the Mosholu-Montefiore Community Center, an unincorporated entity, is the actual occupant

of the property and is operating the community center. It is averred and not disputed that a deficit in its operation of

about $ 120,000 per year is met by contributions from the petitioner and the Federation of Jewish Philanthropies.

 [***3] HN1  Under State law "any social settlement, whether incorporated or unincorporated, which shall own or

lease for a term not less than three years a building or buildings devoted exclusively to the purposes of such social

settlement work * * * are hereby exempted from the payment  [*1083]  of any sum whatever to said city, for the use

of water taken by same from said city" (L. 1957, ch. 433). Subdivision f of section 82d9-9.1 of the Administrative Code
of the City of New York provides that any real property exempted from water rents shall be exempt from sewer rents.

 [**724]  The petitioner applied to the respondents for such exemption on the ground that it is a social settlement; from

the denial thereof, it has instituted this proceeding.

The respondents deny that petitioner is a social settlement used exclusively for such purposes on the ground that it

lacks resident workers, that it is in a well-to-do neighborhood, and that the Legislature did not intend to grant

exemption in such cases. It is then argued that the social settlement is neither the owner nor lessee of the property
herein involved.

HN2  A statute providing tax exemption for a charitable institution should be fairly,  [***4]  liberally, and reasonably

construed with a view to maintaining the spirit of the law to the end of arriving at the intention of the Legislature.

As evidence of the charitable character of the activities of the center, it is noted that it has been granted exemption from

United States income taxation, exemption from city sales tax, and its land and building are exempt from real estate

taxes.

With respect to the arguments of the respondents, the fact that the center does not have resident workers will not
disqualify it. While such was undoubtedly the manner in which these settlement houses were originated in England in

1884, in the United States this has not been true. It is noted that writers on the subject have stated that the term

"neighborhood house" is more characteristically American, free from any implication of class distinction, and that such

settlement or neighborhood center serves a neighborhood area. It works with individuals, groups and families, giving

service to all ages and both sexes, without regard to national origin, race, creed or economic status, in order to help the

individual develop to his fullest potentiality and to achieve the best possible family and neighborhood [***5]  life. From

the setup of its structure and the myriad social, educational, and charitable work carried on therein, the center comes
directly within these laudable purposes. As to the fact that it is not in a blighted area, people in all economic levels need
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and can benefit from social services which petitioner offers. It cannot be denied that working with families in any area to

help them improve the life of their community, to aid and counsel elderly citizens, to provide a day nursery and nursery

school, to provide education classes, clubs and other activities, is useful in any area regardless of its economic level,
where people have  [*1084]  concern for their families and neighborhood. Nor will the fact that the beneficiaries here

are not impoverished disqualify the petitioner. HN3  "'It is not necessary, in order to qualify as a charity, that an

organization confine its activities to the furnishing of the bare necessities of life, namely, food, shelter and clothing. An

activity is equally a charity when, as in the case of petitioner, it affords some of the amenities of a decent life to those

who are unable to pay anything at all, or the full price thereof * * *' We need not [***6]  consider whether respondent's

tax status would be different if  [**725]  most of its beneficiaries were well-to-do." ( District of Columbia v. Friendship

House Assn., 198 F. 2d 530, 531.)

Giving fair and liberal construction to this statute and considering the spirit of the law, the legislative intent must be held

to have included the petitioner and its work.

Finally, while the statute provides that exemption will be granted to an owner or lessee for three years, the fact that the

petitioner is the lessee and that the center is run by another entity will not defeat this application. It is amply shown

that the organization running the center is an affiliate of the petitioner, that it has independent existence, and that the

reason the lease was not taken in its name was its inability to assume the financial obligation for the cost of the

construction of the building. However, it has been and is running the center since its inception. Accordingly, the
application is granted.
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GENERAL INSTRUCTIONS AND INFORMATION ON 
EXEMPTION FROM WATER AND SEWER CHARGES 

 
 

 
 
I.  ORGANIZATIONS MUST APPLY FOR AN EXEMPTION  

In order for an eligible organization to receive an exemption from water and sewer charges, it must file 
an application with the NYC DEP Bureau of Customer Services.  Having a NYC Not-For-Profit 
Property Tax Exemption does not automatically qualify the organization for an exemption from water 
and sewer charges.  Eligible organizations that occupy multiple properties must submit an application 
for each property.  Eligible organizations that occupy the same property must each file separately. 
Please mail or deliver the completed Exemptions Application Required Documentation Checklist 
(Page 5) and Exemptions Application Line by Line Instructions (Pages 6 through 7) with all 
required documents to the following address: 

 
BUREAU OF CUSTOMER SERVICES, EXEMPTION UNIT 

59-17 Junction Boulevard, 7th Floor 
Flushing, NY 11373-5107 

 
The completed Application must be signed by someone with the authority to act on behalf of the 
applying organization and notarized before submission.  
 
Please call the EXEMPTION UNIT with any application related questions at (718) 595-7803.   

II.  DURATION OF EXEMPTIONS  

1. A water and sewer exemption is not permanent and is subject to periodic renewal and 
recertification at the request of DEP. Failure to comply fully with requests for access and/or 
documentation from DEP may result in the revocation of an existing exemption. 

 
2. In order to maintain exempted status, the qualifying organization must continue to occupy and 

operate at the specific location in the manner defined in the original application.  
 

3. Applying organizations and those already exempt must comply with all DEP and New York City 
Water Board Rules and Regulations, including but not limited to, those pertaining to the metering 
of water service(s) provided to their respective properties. 

 
III.  THE LEGAL AUTHORITY FOR EXEMPTIONS  

1. New York State law (Chapter 696 of the Laws of 1887, as amended by Chapter 893 and 894 of 
the Laws of 1980, also called the “Silver Bill” after its legislative sponsor) established 
exemptions from water charges for certain types of organizations (Section IV below).  This law 
also places LIMITS on the exemption if an organization’s water use exceeds certain levels or if 
the organization is eligible to receive reimbursement for water and sewer charges.  Applicants 
must check to determine if these limitations apply to them.  

Please Note: Your organization is responsible for all charges prior to the date of approval. 
 
  1 
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2.  The New York City Administrative Code (Section 24-514 e) provides an exemption from sewer 
charges for all organizations with an exemption from water charges. Therefore, no separate 
application for exemption from sewer charges is required.  

 
The Department of Environmental Protection is mandated by the New York City Charter to   
determine the water and sewer charges for properties using the municipal water and sewer 
systems. Therefore, DEP grants the exemptions defined in the state law and Administrative 
Code.  

 
IV. WHAT TYPES OF ORGANIZATIONS MAY QUALIFY FOR AN EXEMPTION 

 
Under New York State Law, the following types of organizations may qualify for an exemption from 
water and sewer charges: 
 
1. Day Care Centers or Nursery Schools  10.  Non-Public Schools Pre-K to Grade 12 
2. Dispensaries      11.  Orphan Asylums 
3. Emergency Relief Centers   12.  Places of Public Worship 
4. Free Circulation Libraries    13.  Public Baths 
5. Free School Societies    14.  Shelters 
6. Homes for the Aged    15.  Social Settlements 
7. Hospitals      16.  Veteran Firemen’s Associations 
8. Medical Research Centers   17.  Voluntary Ambulance Corps 
9. Military Veterans Association 

A brief description of these 17 categories follows.  If your organization is not one of the 17 types listed 
above, DO NOT APPLY FOR AN EXEMPTION FROM WATER AND SEWER CHARGES; 
YOUR APPLICATION WILL BE DENIED.  YOUR APPLICATION MUST INCLUDE YOUR 
CERTIFICATE OF INCORPORATION, WHICH STATES THE NATURE OF THE 
ORGANIZATION. 
 

1. DAY CARE CENTERS OR NURSERY SCHOOLS In order to qualify as a day care center or 
nursery school a not-for-profit organization must be licensed by the New York State Department of 
Social Services.  They are facilities that provide care for three or more children away from their 
homes.  Day care centers and/or nursery schools that receive reimbursement for water charges through 
Federal, State and/or City funding are not eligible for exemption.  (See also Section V regarding 
ineligibility for exemption because of funding.) 

 
2. DISPENSARIES In order to qualify as a dispensary, an organization must be a not-for-profit and 

licensed by the New York State Office of Health System Management.  Services provided must be 
free, or any fee must be based on the ability to pay.  (See also Section V regarding ineligibility for 
exemption because of funding.) 

 
3. EMERGENCY RELIEF CENTERS The only organization that qualifies under this category is the 

Red Cross. 
 

4. FREE CIRCULATION LIBRARIES In order to qualify under this heading, a not-for-profit 
organization must be properly licensed and registered.  Services must be provided free of charge, and 
the organization must be funded through charitable sources.  (See also Section V regarding ineligibility 
for exemption because of funding.) 
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5. FREE SCHOOL SOCIETIES In order to qualify as a free school society an organization must be a 
not-for-profit and registered with the New York State Education Department.  (See also Section V 
regarding ineligibility for exemption because of funding.) 
 

6. HOMES FOR THE AGED Homes for the Aged must be licensed by the New York State Department 
of Social Services.  These homes must be run by a not-for-profit corporation that provides services 
exclusively to elderly people who do not need nursing care, but cannot live alone.  Residential Health 
Care Facilities that provide nursing and medical care to ill or disabled persons may also qualify.  Such 
organizations must be not-for-profit and licensed by the New York State Department of Health.  In 
order to qualify for exemption, Homes for the Aged must provide care exclusively to elderly persons.  
If the premises is also used for the care of young people, the exemption will be denied.  (See also 
Section V regarding ineligibility for exemption because of funding.) 
 

7. HOSPITALS In order to qualify as a hospital, an organization must be a not-for-profit facility 
licensed by the New York State Department of Health to dispense medicine and medical care.  A 
hospital must be accredited by the Joint Commission on Accreditation of Hospitals.  A hospital 
provides in-patient care 24 hours a day and provides diagnostic and therapeutic services to sick and 
injured persons.  (See also Section V regarding ineligibility for exemption because of funding.) 
 

8. MEDICAL RESEARCH CENTERS  In order to qualify under this category an organization must be 
a not-for-profit corporation whose primary purpose is medical research.  (See also Section V regarding 
ineligibility for exemption because of funding.) 
 

9. MILITARY VETERANS ASSOCIATION In order to qualify under this category, the organization 
must be a duly chartered Veterans Association organized under the New York Benevolent Orders Law.  
Premises must be used solely for patriotic and charitable purposes.  The building must be owned by 
the applying organization and any portion of the building that is used for social purposes will be 
ineligible.  Also eligible under this category are homes for veterans who are elderly or indigent, 
widows and parentless children of veterans.  (See also Section V regarding ineligibility for exemption 
because of funding.) 
 

10. NON-PUBLIC SCHOOLS PRE-K TO GRADE 12 The property must be used exclusively for 
education through and including the twelfth grade, certified by the NYS Education Department, and 
the property must be owned by a corporation or association entitled to exemption under section 420-a 
1.(a) of the Real Property Tax law. (See also Section V regarding ineligibility for exemption because 
of funding.) 
 

11. ORPHAN ASYLUMS In order to qualify as an orphan asylum, an organization must have been 
issued an operating certificate by the New York State Department of Social Services.  An orphan 
asylum must be run by a not-for-profit corporation.  It must be a residential program that cares for 
children away from their homes.  The children can be destitute, delinquent, abandoned, neglected, 
and/or orphaned.  (See also Section V regarding ineligibility for exemption because of funding.) 
 

12. PLACES OF PUBLIC WORSHIP In order to qualify, the organization must be a religious 
organization, incorporated under the Laws of New York State.  The premises must be owned by the 
same religious organization using the premises and be used exclusively as a place of public worship.  
If any portion of the building is used for other non-exempt purposes, the premises will not be eligible 
for exemption unless the non-exempted portion is separately metered and billed.  All denominations 
are eligible.  Clergy residences are NOT eligible except when clergy is also the caretaker of the 
premises and resides on or adjacent to the property, in which case a maximum of one caretaker 
apartment is allowed.  (See also Section V regarding ineligibility for exemption because of funding.) 
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13. PUBLIC BATHS The statute includes a provision for the exemption of water charges to public baths.
(As public baths no longer exist in New York City, this category is no longer applicable.)

14. SHELTERS To qualify, a shelter must be operated by a not for profit organization that provides 
temporary shelter to runaways, homeless, battered persons and/or the indigent.  (See also Section V 
regarding ineligibility for exemption because of funding.)

15. SOCIAL SETTLEMENTS  A Social Settlement is a charitable organization that provides moral and 
physical support to communities.  It must provide services to all races, without regard to religion or 
national origin.  The main purpose of a settlement is the development and improvement of a 
neighborhood or cluster of neighborhoods. If property location is not owned by applying organization, 
Lease must be for more than three years.  (See also Section V regarding ineligibility for exemption 
because of funding.)

16. VETERAN FIREMEN’S ASSOCIATIONS To meet exemption requirements, the organization must 
have been organized for charitable purposes to benefit Veteran New York City Firemen.  If the 
organization is run for social purposes, it will not be eligible for exemption.  (See also Section V 
regarding ineligibility for exemption because of funding.)

17. VOLUNTARY AMBULANCE CORPS To meet exemption requirements, Voluntary Ambulance 
Corps must be registered with the New York State Department of Health.  (See also Section V 
regarding ineligibility for exemption because of funding.) 

V. SPECIAL INSTRUCTIONS FOR ORGANIZATIONS RECEIVING FUNDING FROM ANY
GOVERNMENT AGENCY

Organizations which receive reimbursement of water and sewer charges by any governmental agency
are not eligible for exemption from water and sewer charges.  These organizations must pay their bills
and receive reimbursement from the funding agency.

IF YOUR ORGANIZATION IS ELIGIBLE FOR REIMBURSEMENT FOR WATER AND
SEWER CHARGES, DO NOT APPLY FOR EXEMPTION; YOUR APPLICATION WILL BE
DENIED.

ORGANIZATIONS WHICH RECEIVE FUNDING FROM ANY GOVERNMENT AGENCY
FOR ANY PURPOSE MUST APPLY TO THAT AGENCY FOR REIMBURSEMENT OF
WATER AND SEWER CHARGES.  If the agency that grants funding denies the request, the
organization may then apply for an exemption from the Bureau of Customer Services.  Written
verification of the denial must be submitted with the application.  DO NOT APPLY WITHOUT
VERIFICATION OF DENIAL-YOUR APPLICATION CANNOT BE REVIEWED UNTIL
VERIFICATION IS RECEIVED.

VI. NOTE: INSTRUCTION FOR VACANT OR UNDER CONSTRUCTION PROPERTY

If the property is vacant or under construction DO NOT apply; you are not eligible.  You may reapply
when the property is fully occupied.
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  EXEMPTION APPLICATION 
REQUIRED DOCUMENTATION CHECKLIST 

 
 
____________________________________ 
NAME OF ORGANIZATION 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
THE FOLLOWING ORGANIZATIONS MUST ALSO PROVIDE THE DOCUMENTS CITED BELOW: 

Day Care Centers or Nursery Schools 
License from NYS Dept. of Social Services    

       
Dispensaries 

License from NYS Office of Health System 
Management 

 

Free Circulation Libraries  
Registered with NYS Libraries 
Must meet Regents requirements 

 

Free School Societies 
Registered with NYS Education Dept. 

 

Homes For The Aged    
License from NYS Dept. of Social Services 
License from NYS Dept. of Health, if applicable 

 

Hospitals 
License from NYS Dept. of Health 
Accreditation from Joint Commission 

 

Military Veterans Association  
Chartered by Veteran’s Assoc. and organized under                
NY Benevolent Orders Law 

   Proof of Ownership       
   Copy of Property Exemption 

Non-Public Schools Pre-K to Grade 12 
           NYS Education Dept. Certification 
           Copy of Property Exemption 

     

Orphan Asylums 
           Operating Certificate from NYS Dept. of Social  
            Services 

 

Places of Public Worship       
            Proof of Ownership 
            Copy of Property Exemption            
 

     Social Settlement 
            Copy of Lease (Term must be 3 years or  
             longer) 

              OR 
       Proof of Ownership                                           

            Copy of Property Exemption 
 

Veteran Firemen’s Associations 
           Verification organization was set up for charitable  
           purposes to benefit Veteran NYC Firemen  

 

Voluntary Ambulance Corps 
       Registered with NYS Dept. of Health 
         

          

 
      5 
 

ALL APPLYING ORGANIZATIONS MUST SUBMIT THE FOLLOWING: 
1. Signed and notarized application (Pages 6 and 7); plus this documentation checklist (Page 5). 
2. Certificate of Incorporation and any other incorporation documents. (*Note: For Non  

NYS Organizations, authorization to do business in NYS is required.) 
3. Proof of Charitable 501(c)(3) status. 
4. Verification of funding supporting your response to #19 of the application (Page7).  

 
THE APPLYING ORGANIZATION MUST OWN OR LEASE THE PROPERTY AS EXPLAINED 
BELOW: 
 If owned, provide: 

o Proof of property ownership (*Note: In accordance with the Silver Bill, Places of Public Worship and  
Military Veterans Associations must be owned by the applying organization) AND 

o Copy of Property Exemption for the applying property 
 OR 
 If leased, a copy of the current lease is required. (*Note: In accordance with the Silver Bill, Non-Public 

Schools Pre-K to Grade 12 that lease must also provide a copy of the Property Exemption for the 
 applying property)  
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          EXEMPTION APPLICATION                
LINE BY LINE INSTRUCTIONS 

 
    

All items on this application (Pages 6 and 7) must be completed.  Follow instructions carefully when 
completing this application.  Additional pages may be attached to this application if necessary: 
 
1. Write the name of the organization as it appears on the Certificate of Incorporation. 

 
_____________________________________________________________________________________ 

2. Write the address of the property applying for exemption. 
 

_____________________________________________________________________________________ 
3. Write the Borough, Block and Lot Number and DEP Account #.  

 
_____________________________________________________________________________________ 

4. Provide daytime contact phone numbers, including area code.  
 

_____________________________________________________________________________________ 
5. Write the name and title of the individual completing and signing this application. 

 
_____________________________________________________________________________________ 

6. Does the organization own or lease the property? If owned, is the property for sale?  
 

_____________________________________________________________________________________ 
7. Does the organization rent or sublease any part of the property to another entity? 

 
_____________________________________________________________________________________ 

8. State how long the organization has owned or leased the property and occupied it for an exempt    
purpose. 

 
_____________________________________________________________________________________ 

9. Describe any commercial use or any commercial portion of the building. 
 

_____________________________________________________________________________________ 
10. Categorize your organization to be considered for an exemption by selecting the appropriate    

category from the list of 17 eligible categories in Section IV of the General Instructions and 
Information on Exemptions from Water and Sewer Charges. 

 
_____________________________________________________________________________________ 

11. Describe by floor and organization, all activities conducted on or at the property. If you responded    
“Yes” to #7 above, also describe the space rented or sublet by your organization to other entities.  
 
_____________________________________________________________________________________ 

 
_____________________________________________________________________________________ 

 
_____________________________________________________________________________________ 

 
_____________________________________________________________________________________ 
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          EXEMPTION APPLICATION-continued 
LINE BY LINE INSTRUCTIONS  

 
12. What kind of educational instruction is offered, if any?  State what grades are taught. 

 
_____________________________________________________________________________________ 

13. Describe any religious instruction being offered on or at the property. 
 

_____________________________________________________________________________________ 
14. Are there any tuition charges?   If yes, describe the amount(s). 

 
_____________________________________________________________________________________ 

15. Are there any medical or surgical services available? If yes, explain. 
 

_____________________________________________________________________________________ 
 
16. How many members are registered to this location? ________________________________________ 

 
17. What is the age range of the members? ___________________________________________________ 

 
18. List the number of full time employees, part time employees, and total annual payroll budgeted (in 

dollars) for the current calendar year.   
 
_____________________________________________________________________________________ 

19. List all sources of revenue received by your organization and for governmental sources of funding, 
provide supporting documentation from each source. 
Source            % of Revenue     
 
____________________________________________________________________________________ 
 
____________________________________________________________________________________ 
 
____________________________________________________________________________________ 
 

20. In the past, has your organization applied to any other entity for reimbursement of water and sewer 
charges? If yes, include a copy of your last request submitted and response received. 
 
_____________________________________________________________________________________ 
 

21. NOTARIZATION: Subscribed and sworn to before me this __________________________ day  

of ________________20_______. ____________________________________________________ 

Notary Stamp 
22. _____________________________________________________ 

Applicant’s Signature 
 
 __________________________________ 

 Print Name Clearly     
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WRITTEN TESTIMONY  

New York City Council Joint Committees of Government 
Operations and Finance Meeting November 19, 2019 

 
Hearing on Intro 245 2018 Exemption from Sale of Tax Lien, Intro 1776 2019 Streamline Property 

Tax and Water/Sewer Charge Exemptions Application, Intro 1799 2019 Department of Finance 
Guide for Nonprofits, and Intro 1784 2019 Mayoral Office of Not-For-Profit Organizations 

Services 
 
Submitted on behalf of Nonprofit New York 
 
Dear Councilmember Cabrera and Councilmember Dromm, 
 
We appreciate the opportunity to submit written testimony to the Committee on behalf of Nonprofit 
New York and our 1,600 nonprofit members in support of Intros 245, 1776, 1799, and 1784. Nonprofit 
New York works to strengthen and unite the nonprofit sector, working with more than 2,200 nonprofit 
organizations in the New York City area. We provide the education and resources to keep nonprofits 
well managed, and advocacy to strengthen the entire nonprofit sector. At Nonprofit New York, we are 
guided by our Declaration of Nonprofit Rights, the rights nonprofits need to thrive and serve our 
communities well. These include: 1) a right to sustainable financial resources; 2) a right to engage in 
advocacy and share our expertise; 3) a right to champion equity and an equitable workforce; and 4) a 
right to be powerful forces for change.  
 
New York City is home to close to 47,000 nonprofits. These organizations provide incredible value to 
our city. Nonprofits are promoting arts and culture , a clean environment, advocating on behalf of 1

marginalized communities, providing spiritual nourishment, fulfilling the government’s statutorily 
required services , and trying to solve some of society’s largest challenges. In addition to doing work 2

with the mission of benefiting the public, nonprofits employ 18% of the private workforce in New York 
City  - contributing to the economy and the tax base. However, the vast majority of nonprofits operate 3

on a lean budget, with most resources focused on mission and programs. Small nonprofits and 
all-volunteer organizations without General Counsel or dedicated compliance staff may have a 
particularly challenging time keeping up with city and state compliance. Given the services and 
interventions that nonprofits provide to New York City residents, it is in the City’s interest to 

1 New York State Arts and Cultural Affairs Law. 
2 New York State Social Services Law articles 1 through 11. 
3 ​New York State Office of the Comptroller. (July 2019). ​Nonprofit Organizations in New York State: Profile of Employment and 
Wages ​. Retrieved from ​https://www.osc.state.ny.us/reports/economic/nonprofits-in-nys-2019.pdf 

 

https://www.osc.state.ny.us/reports/economic/nonprofits-in-nys-2019.pdf


 

streamline compliance issues, and provide compliance support, wherever possible. These bills do 
that.  
  
Based on our extensive history and experience with nonprofit organizations in New York City, we offer 
our perspective and recommendations on these issues for your consideration: 
 

1. Intro 245 will exempt nonprofits from the City’s sale of tax liens 
 
Intro 245, which among many things would create an ombudsperson position within the Department 
of Finance and exempt nonprofit properties from the City’s lien sale if the nonprofit received a 
property tax exemption under Sections 420-a, 420-b, 446 and 462 of the New York State Real Property 
Tax Law in at least one of the prior two fiscal years. The bill would also exempt property where the 
owner has, in good faith, submitted a pending initial or renewal application for a nonprofit property 
tax exemption. This legislation is necessary because nonprofits do not always know that they are 
required to submit regular applications for property tax exemptions and, when they do not do so, can 
face the loss of their property, one of the few assets the nonprofit may have. For nonprofits that have 
qualified for this exemption, the loss of property as a penalty for failing to recertify is harsh and 
unnecessary. In most cases, nonprofits need reminders and education about the process. The 
ombudsperson would be in a position to assist nonprofits in making the correct initial or renewal 
application, saving both the City and nonprofits the cost of legal fees and staff time. With the 
assistance of the Ombudsperson, nonprofits can remain in compliance with City law and put more 
resources to their missions. We urge City Council to pass this bill. 
 

2. Intros 1776 and 1799 would streamline property tax and water/sewer charge exemptions 
applications, and create a Department of Finance guide for nonprofits 

 
Intros 1776 and 1799 would require a single application form for nonprofit real property tax 
exemption and exemption from water and sewer charges, and require the Department of Finance to 
create a guide for nonprofit organizations. By requiring a single form, nonprofits will have a more 
efficient process with which to comply, and make it more likely that more nonprofits would be able to 
quality from the exemptions to which they are required.  The guide will help nonprofits accurately 
provide the information to the City that it needs for such applications for exemption. We urge City 
Council to pass this bill. 
 

3. Intro 1784 would create a Mayoral Office of Not-for-Profit Organization [Services] to support 
New York’s critical nonprofit sector 

 
Intro 1784 would create a Mayoral Office of Not-for-Profit Organization Services. A centralized office to 
serve as a resource for the sector will streamline the regulatory information nonprofits must be aware 
of and allow them to comply more efficiently and effectively. We make the following 
recommendations for this bill:  
 



 

● The office must have the power to implement policy reforms regarding nonprofit regulation, 
funding, and all other issues impacting the sector.  

● The office prioritize the chronic underfunding of city-funded nonprofit contracts and the 
impact on the workforce 

● These policy reforms must be crafted with input from the sector.  

We suggest the following additions to the legislation: 

4. Study conditions affecting the not-for-profit sector in the city and assess its health and economic                               

well-being, ​specifically chronic under-funding in government contracts and its impact on the                       

nonprofit workforce​; 

5. Recommend to the mayor or head of such department wherein the office has been established                               

policies, programs and projects which promote the well-being, ​specifically including the financial                       

well-being​, of not-for-profit organizations in the city;  

Again, we appreciate the opportunity to submit this testimony and we are willing to meet to discuss 
these recommendations. Nonprofit New York looks forward to continuing to work with City Council 
and the future Office of Not-for-Profit Organization services in these efforts.  
 
Thank you, 

 
Chai Jindasurat 
Policy Director  
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