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I. Introduction  
On May 22, 2019, the Committee on the Justice System, chaired by Council Member Rory Lancman, will hold an oversight hearing on what is being done or being planned to prepare for the implementation of bail, speedy trial, and discovery reform. The committee expects representatives from the Mayor’s Office of Criminal Justice (MOCJ), district attorneys, defenders offices, and other key stakeholders to testify.
II. Bail, Speedy Trial, and Discovery Laws
Upon adoption of the New York budget, the State made legislative changes to its bail, speedy trial, and discovery laws as part of the Fiscal Year (FY) 2020 Enacted Budget.[footnoteRef:1] The legislative changes to the discovery laws took effect upon the adoption of the budget, while reforms to the speedy trial and bail laws are set to take effect next year.[footnoteRef:2] There have been few substantial legislative changes to the bail, speedy trial, discovery laws since they were enacted or prompted by court overcrowding in the 1960 and 70s. While the legislature adopted a “charitable bail fund” law in 2012, which allows non-profit organization to post bail for indigent defendants, the bail laws remained largely intact.[footnoteRef:3] Legislators have attempted to adopt discovery reform over the last four decades but were stymied due to opposition from the state district attorneys association.[footnoteRef:4]  [1:  S1509C/A2009 available at https://www.nysenate.gov/legislation/bills/2019/s1509/amendment/c ]  [2:  Id.]  [3:  See N.Y. Insurance Law section 6805, which created “charitable bail organizations,” which are limited to bailing out misdemeanor defendants on $2000 bail or less.]  [4:  Beth Schwartzapfel, “Blindfold” Off: New York Overhauls Pretrial Evidence Rules (Apr. 1, 2019), The Marshall Project, at https://www.themarshallproject.org/2019/04/01/blindfold-off-new-york-overhauls-pretrial-evidence-rules] 



a. Bail
The April 1, 2019 legislation transformed the bail statute, with significant ramifications for the use of pretrial detention in the city. Perhaps the biggest structural change is the types of charges money bail can be imposed on. Prior to the changes, money bail – whether cash, insurance company bail bond, or partially secured or fully secured bonds – can be imposed for any type of criminal case. Under the new state reforms, money bail is eliminated for almost every misdemeanor or nonviolent felony.[footnoteRef:5] Not only that, but pretrial detention with no possibility for release – commonly referred to as remand – is totally eliminated for misdemeanors. As a result, for almost everything but violent felonies, some sort of release must be granted.  [5:  There are important exceptions, but this is not a situation where the exceptions swallow the rule. For misdemeanors, contempt charges resulting from an underlying domestic violence case, and sex offenses, can still have money bail imposed.  For non-violent felonies, the exceptions are even narrower: conspiracy to commit murder, witness tampering or intimidation, terrorism charges, and again sex offenses and contempt charges resulting from an underlying domestic violence case. ] 

Money bail, and remand, are still permissible for almost all violent felonies,[footnoteRef:6] and most non-drug Class A felonies.  Even when money bail is allowed though, judges are directed to always set the least onerous form of bail or conditions that will assure return to court. Judges must also set at least three forms of bail, one of which must be a partially secured or unsecured bond.[footnoteRef:7] A defendant’s ability to pay the bond must also be taken into account.[footnoteRef:8]  [6:  The exceptions are small in number but commonly charged - the subsection of robbery in the second degree where a weapon is not used but the robbery is allegedly “aided” by another perpetrator, and burglary in the second degree where the building is a residence. ]  [7:  A secured bond means that the payer pays the full amount in personal or real property with the court, which while it doesn’t reduce the monetary burden on the payer’s family, does avoid the predatory practices and lost funds to the bail bonds industry that comes with insurance company bail bonds. Partially secured bonds also require a deposit with the court, but of a maximum of 10% of the bond, considerably less than the 20-30% most bondsman require, while also avoiding their nonrefundable fees. An unsecured bond requires no deposit, but is different from simply being released on your own recognizance because the defendant would owe the court the entire amount of the bond if forfeited – for example for a missed court appearance – as opposed to simply having a warrant issued. ]  [8:  Ability to pay has been a growing concern in the city’s courts. In 2018, the Vera Institute for Justice launched its Bail Assessment Pilot (BAP) in partnership with OCA, which provides criminal court arraignment judges with information about a person’s ability to pay bail and the form of bail judges should consider in each case. The pilot is available to all defendants with any charge who are arraigned in criminal court in the Bronx and Queens. 
] 

The new statute’s default is for release on a defendant’s own recognizance, with no other conditions or pretrial supervision. Those potential conditions include supervised release, which is already in place in the city, as well as explicitly allowing electronic monitoring for certain cases.[footnoteRef:9] Electronic monitoring however can only be imposed if no other conditions would suffice to assure return to court.  [9:  Electronic monitoring is permissible only for felonies or misdemeanors involved domestic violence or sex offenses, or in specific misdemeanors where the defendant has a violent felony record within the last five years, or has engaged in pretrial misbehavior. ] 

In addition to these reforms on what charges money bail can be set, the new statutes also reshape noncompliance for conditions of release and even when warrants can be issued. Warrants can now only be issued 48 hours after nonappearance. After an allegation of noncompliance, a judge may set additional conditions, including money bail and detention, but only after conducting a hearing. Noncompliance is codified to a high standard – re-arrest on a felony, intimidating a witness, violation of an order of protection, or “persistent and willful” failure to appear.  
The new laws also change the types of cases that end up in arraignments in the first place. For many Class E felonies or misdemeanors, the NYPD must now issue a Desk Appearance Ticket (DAT) in lieu of a custodial arrest. Arraignment on that DAT must happen within 20 days[footnoteRef:10], but the defendant is at liberty in the meantime, eliminating the punishment and collateral consequences of immediate detention pending arraignment. However, the exceptions to this mandate are extremely broad, with extensive discretionary language for the NYPD.[footnoteRef:11] The ultimate effect of this DAT reform will then rely heavily on NYPD implementation. The Center for Court Innovation suggests that under the new legislation, DATs might increase from the 40,000 issued in 2018 to 90,000. If true, that increase would drastically transform the number of DAT courtrooms needed – in many boroughs these courts meet as few as once a week.  [10:  The 20 day window is waived if the defendant enrolls in a pre-arraignment diversion program, which are increasingly in use across the city. Upon completion of many of those programs, the case is dismissed before ever even being arraigned, saving significant time and resources for defendants as well as institutional actors. ]  [11:  The exceptions to these mandatory DATs are, again, domestic violence and sex offenses cases, cases that involve allegations of bail jumping or escape, cases where the issuance of an order of protection is likely or suspension of a driver’s license is possible, and for defendants who have a history of failure to appear in court or an active warrant. NYPD are also given broad discretion to make a custodial arrest if a defendant would be at harm if not given immediate mental or medical health care. ] 

The broad strokes of the ramifications of these reforms are easy to quantify, but the full extent is dependent on the implementation and policy decisions of the city’s criminal justice actors. According to estimates from the Center for Court Innovation, of the roughly 205,000 criminal arraignments in the city last year, under the new laws only 10% would be eligible for money bail.[footnoteRef:12]  Similarly, of the near 5,000 people currently detained pretrial, 43% are charged with offenses that are mandatory-release under the new laws.[footnoteRef:13] While some of those defendants might ultimately be detained pretrial as a result of noncompliance, under the new reforms most of those people will get out and stay out. That of course is only using a snapshot of the pretrial population – if you take that analysis to yearlong admissions, those over 2,000 static defendants become many multipliers more.  [12:  The Center for Court Innovation “New York’s Bail Reform Law, Summary of Major Components” at p. 1, available at https://www.courtinnovation.org/publications/bail-reform-NYS ]  [13:  Id] 

b. Discovery
State Law governing discovery, a process in litigation in which opposing sides disclose information, is less robust in criminal cases than civil ones. Given that the state’s discovery law was relatively minimal in the context of criminal matters, discovery practices among the city’s five district attorneys have varied significantly. For instance, the Brooklyn District Attorney utilizes an “open file” discovery system in which discovery is given without written motions, whereas the Manhattan District Attorney utilizes a restrictive discovery system, which has drawn criticism from judges and defense attorneys alike.[footnoteRef:14] Given the disparity in discovery practice, the state’s discovery law, according to NYS Bar Association Task Force, deprived  criminal defendants of “critical materials that are necessary for them to make informed decisions about their cases, to undertake proper investigations, to intelligently assess plea offers, to secure and use exculpatory evidence, and to adequately prepare for trial before the last time.”[footnoteRef:15] The report noted that the “prosecution is similarly denied adequate and timely discovery from the defense.”[footnoteRef:16]  [14:  New York County Lawyers’ Association, Discovery in New York Criminal Courts: Survey Report and Recommendations, 2006, available at https://www.nycla.org/siteFiles/Publications/Publications228_1.pdf]  [15:  New York State Bar Association, Task Force on Criminal Discovery Final Report (hereinafter “Bar Report”), available at https://www.nysba.org/WorkArea/DownloadAsset.aspx?id=54572]  [16:  Id.] 

Second to bail reform, the new laws most important structural changes are to discovery. The law fundamentally reshapes both what needs to be turned over, and when it needs to be turned over. Not only that, but the tenor and presumptions of the underlying rationales for discovery are also new. 
Previously, discovery required motions practice, or written demands. Under the new laws it is automatic, and due no later than 15 days after arraignment in almost all cases. That deadline is not hard and fast - there are good faith extensions and waivers for documents not yet in an ADA’s possession, or for documents that have not yet been created by arraignment (for example, minutes from a grand jury proceeding). However, as discussed more in the following speedy trial section, a prosecutor cannot state “ready” for trial until discovery practice is complete[footnoteRef:17] – creating a powerful incentive for ADAs to comply with their discovery obligations as early as possible.  [17:  Technically, readiness is predicated on the ADAs filing of a “certificate of compliance” that must affirm due diligence into turning over all applicable documents. ] 

The materials that must be turned over – and the principles behind them – are also new. The new laws explicitly state there is a presumption of openness and full disclosure, including all information and items that relate to the subject matter of the case. This includes materials not only in the ADAs possession, but also in local law enforcement’s possession. This means that an ADA is no longer dis- incentivized from seeking out documents outside of their possession, for fear they would then have to turn them over in discovery – instead they now have an obligation to get those materials from the NYPD. 
An exhaustive list of what now needs to be turned over is beyond the confines of this briefing paper, and is readily available in the statute itself. But here are, arguably, the most important provisions: 
· names and contact information, as well as written and/or recorded statements, for anybody who has relevant information about the charges[footnoteRef:18];  [18:  An ADA can move for a protective order when necessary to block names and contact information, in a new appellate review process. ] 

· materials related to experts, including their reports; grand jury transcripts for all witnesses; 
· statements from all defendants and codefendants; 
· all electronic recordings including 911 calls; 
· reports of scientific tests and examinations; conviction records for potential DA witnesses; 
· search warrants and accompanying affidavits; 
· list of all property claimed to be in possession of defendant; 
· all information stored electronically from devices or accounts seized by law enforcement;
· all photos and drawings; and
· all favorable evidence and information, known to either the ADA or law enforcement involved in the case.  
Much of this list already has to be turned over under current statutes, but often without any deadline other than before cross examination begins at trial. However some provisions, such as name and contact information of potential witnesses, are new. In addition, there are also new provisions for the defense to be granted access to the alleged location of a crime, in order to take photographs and other demonstratives for trial. 
There are also new ramifications if these discovery rules are not complied with. Judges are given wide discretion in creating sanctions, including broadly appropriate actions as necessary. For example, if a document is not disclosed in discovery, then a judge can rule it inadmissible at an eventual hearing or trial. Or, if a video only comes to light after a plea, but should have disclosed, a judge can vacate the conviction if the footage may have changed a defendant’s decision to take that plea. 
Even more explicitly, the new laws create protections for defendants involved in plea bargaining. If an ADA offers a plea but sets a deadline when the offer will expire – a common practice pre-indictment – then discovery must be handed over at least three days before the deadline for a misdemeanor, and seven days for a felony. And importantly, a plea offer cannot be predicated on the defendant’s waiver of any of their discovery rights. 


c. Speedy Trial
Of the three broad issues discussed in this briefing paper, speedy trial is the one least changed by the new laws. There are now additional procedural checks in place, but ultimately the speedy trial landscape is substantially similar to what it was – it still relies on prosecutor’s accurately describing their readiness, which leads to the sort of gamesmanship and bluffing recently espoused in a Bronx District Attorney training.[footnoteRef:19]  [19:  For more, see https://theappeal.org/internal-documents-reveal-how-bronx-prosecutors-are-taught-to-slow-down-cases/] 

Arguably, the biggest speedy trial reform actually stems from the discovery overhaul. An ADA can now only state “ready” for trial once they have filed a certificate of compliance with their discovery obligations. Current practice in the city is to state ready at arraignments on a first-party complaint – unless discovery is now handed over at that point, that current practice would no longer be possible. 
The other changes to the statute are more technical in nature. Upon a statement of ready, a judge must inquire with the ADA on their rationale, but this is written very loosely. For misdemeanors, the current practice of “partial readiness” - stating “ready” on certain counts, but “not ready” on others- is outlawed; an ADA must now state ready, or not ready, on all counts. Vehicle and Traffic Law crimes, once immune from speedy trial dismissals, are now included. 
III. Issues and Concerns
At today’s hearing, the Committee wants to know how the administration, district attorneys and defenders are preparing for the implementation of bail, speedy trial, and discovery reform and what challenges they may face. Specifically, the Committee is interested in hearing what MOCJ is going to do regarding the pretrial release programs, which will likely have some amount of the more than 2,000 people currently detained pretrial in the city’s jails, that must be released on January 1, 2020. It’s important that the city understand the staffing and budgetary effects of that influx as soon as possible. There will also be a significant increase in the number of DATs – it’s essential that MOCJ work with the Office of Court Administration, as well as District Attorneys and indigent defense providers, to make DAT courtrooms a place where justice can still occur, despite the high volume. 
Whether supervised release, which currently does not accept any defendant charged with a violent felony, will adapt its internal eligibility guidelines to the new statute is also a pressing concern. The Committee is interested in hearing about this not only from MOCJ on this issue, but also the nonprofits that are currently contracted to run pretrial supervision programs. Further, the Committee wants know whether MOCJ is planning to create an electronic monitoring program is also an important decision to make. Whatever these pretrial programs look like, it’s more important than ever that defendants receive access to a cellphone if they don’t currently have one – the state legislation creates an electronic reminder system for court dates, but that’s only useful for defendants that have consistent access to a cellphone. 
For the District Attorneys, the Committee is interested in learning whether some of the reforms, specifically discovery, can be implemented earlier than 2020. The budgetary considerations necessary to comply with this new, robust discovery practice are also concerns of the Committee. 
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