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National Advocates for Pregnant Women is pleased to provide written testimony alongside 
fellow activists, allies, and New York City Council Members in their support of these 
administrative code amendments and resolutions to address the impact of “Marijuana Policies on 
Child Welfare.”  
 
National Advocates for Pregnant Women is a non-profit organization founded in 2001 that uses 
legal advocacy, public education, and organizing to secure the civil and human rights of all 
pregnant people, including those most likely to be targeted for state control – low-income 
women, women of color and women who use drugs. We seek to ensure that no person is 
prosecuted, civilly or criminally, for being pregnant, or for any outcome of their pregnancy, 
whether one has an abortion, experiences a pregnancy loss, or delivers a baby.  
 
NAPW is pleased to support the proposed New York City administrative code amendments to 
enhance reporting about the child welfare system by the Administration for Children’s Services 
(ACS), including the number of investigations triggered by drug screenings conducted at certain 
New York hospitals, as well as the proposed resolutions calling upon the New York State 
legislature to pass a law that protects the rights of pregnant patients, and ACS to pass a policy 
that protects the right of families to remain together.  
 
These initiatives are necessary to learn more about the treatment of parents brought into the child 
welfare system because of alleged marijuana use, as well as to ensure that any concerns 
regarding substance use and pregnancy are not used to excuse violations of pregnant women’s 
rights or children’s rights to be with their families. Like many of those who work to advance 
maternal, fetal, and child health, NAPW recognizes that confidential, voluntary, and respectful 
treatment, rather than force, coercion, or punishment, are the most effective ways of supporting 
positive pregnancy outcomes for all pregnant women including those who use drugs and those 
with actual substance use disorders. However, any policy or procedure that incorrectly conflates 
substance use with child abuse undermines families, as it deters women from accessing needed 
healthcare; is not supported by science; and violates the fundamental rights of mothers and their 
children. 

Protecting pregnant patients’ rights advances the public health.  

Research has found that pregnant women of color and those seeking medical care through 
publicly funded health facilities are more likely to be drug tested or have their newborn babies 
tested, usually without their direct knowledge or explicit consent.1 Healthcare providers may-in-
turn report positive toxicology results to departments of social services as reports of suspected 
child abuse or neglect. There is also evidence that involvement with or fear of government 
interventions may deter pregnant women from obtaining care and consultation with doctors out 

                                                
1 Khiara Bridges, The Poverty of Privacy Rights Introduction & 110-122 (Stanford University Press 2017); see also 
MA Armstrong et al., Does adopting a prenatal substance use protocol reduce racial disparities in CPS reporting 
related to maternal drug use? A California Case Study, 35 Journal of Perinatology 146 (2015).  
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of fear of being reported to government officials, including the child welfare system.2  

These issues have been addressed by medical groups, including the American College of 
Obstetricians and Gynecologists, who have explained that: “[s]eeking obstetric-gynecologic care 
should not expose a woman to criminal or civil penalties, such as incarceration, involuntary 
commitment, loss of custody of her children, or loss of housing.”3 We have attached as an 
exhibit to this testimony collected statements from leading public health and human rights 
organizations opposing punitive approaches to pregnant women and substance use.4 It should 
also be noted that there is no requirement in the federal Child Abuse Prevention and Treatment 
Act or its amendments that require drug testing of pregnant women or their newborn children.5 

NAPW supports Resolution 0746 as it calls on New York state to pass legislation requiring the 
New York Department of Health to create clear and fair regulations on drug testing pregnant 
patients, and for patients to be informed of their rights prior to any test being conducted. The 
Resolution is consistent with the American Medical Association’s (AMA) position that a 
relationship of trust is critical for effective medical care as a “patient should feel free to make a 
full disclosure of information to the physician” which allows the physician to “effectively 
provide needed services.”6 

If the state legislation is passed, we implore the Department of Health to carefully consider 
regulations that only request patients to be drug tested if a specific medical need has been 
identified and the patient’s explicit consent has been received. As an article on marijuana use, the 
child welfare system, and drug testing explained:  

At a national level, organizations like The American College of Obstetricians and 
Gynecologists attempt to guide responsible medical behavior by issuing guidelines for 
urine drug testing that dictate the practice should not be used as a coercive measure or a 
form of punishment. The test is also not intended as yardstick for measuring new moms; 

                                                
2Nancy Poole & Barbara Isaac, Apprehensions – Barriers to Treatment for Substance-Using Mothers 12 (British 
Columbia Centre of Excellence for Women's Health 2001) (62% of the study’s participants identified fear of losing 
their children as a barrier to treatment); Sarah Roberts & Cheri Pies, Complex Calculations: How Drug Use During 
Pregnancy Becomes a Barrier to Prenatal Care, 15 Maternal and Child Health J. 333, 338 (2011) (study showed 
that “most women feared that attending prenatal care while using drugs would lead to CPS reports and losing their 
children”); Seema Mohapatra, Unshackling Addiction: A Public Health Approach to Drug Use During Pregnancy, 
26 Wis. J.L. Gender & Soc'y 241, 245 (2011). See also Martha Jessup et al., Extrinsic Barriers to Substance Abuse 
Treatment Among Pregnant Drug Dependent Women, 33 J. Drug Issues 285, 299 (2003) (Studies have found that 
fetal health can only “be legitimately pursued and achieved through maternal protection, in the form that 
nonpunitive therapeutic interventions afford. Results from this study confirm that mothers themselves also have the 
child’s welfare as their priority concern.”) 
3 American College of Obstetricians and Gynecologists, Committee Opinion Number 473 of the College’s 
Committee on Health Care for Underserved Women (January 2011).  
4 See NAPW, Collection of Medical, Public Health and Human Rights Group Statements (attached hereto as Exhibit 
A).  
5 See generally 42 U.S.C. § 5106a; NAPW, Understanding CAPTA and State Obligations (2018) (attached hereto as 
Exhibit B), http://advocatesforpregnantwomen.org/CAPTA%20requirements%20for%20states_NAPW.pdf.  
6 The AMA Code of Medical Ethics’ Opinions on Confidentiality of Patient Information, 14 American Medical 
Association Journal of Ethics 715 (2012). 
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“there’s nothing in a urine drug test that tells you anything about behavior,” says 
ACOG’s [Dr.] Terplan. “It’s not a motherhood test.”7  

 
Such a regulation would not only be consistent with medical recommendations but would 
undoubtedly save the state significant amounts of money otherwise being spent on costly and 
medically unnecessary drug testing.8  
 

Connecting any amount of substance use & pregnancy to child neglect/abuse is wrong. 

Every state across the country has civil statutes addressing civil child neglect, yet there is no 
research that establishes a causal link between a person who has used some amount of controlled 
substances to the likelihood to abuse a child.9 Further, medical facts show that the assumption is 
simply incorrect that a baby born with a positive toxicology for a variety of substances means the 
baby is harmed. Specifically, when addressing pregnancy and marijuana use, experts have found 
that it is not related to potentially adverse birth outcomes, including low birth weight, preterm 
delivery, or neonatal intensive care unit (NICU) admissions.10 Further, “human data have not 
identified any long-term or long lasting meaningful differences between children exposed in 
utero to cannabis and those not.”11 
 
On the other hand, experts have noted the potentially adverse impacts of unnecessary child 
welfare interventions. As one expert noted, “even in environments where cannabis is legal, 
pregnant women may end up involved with Child Protective Services. In states where substance 
use is considered child abuse this may be especially catastrophic. Above all, care for pregnant 
women who use cannabis should be non-punitive and grounded in respect for patient 
autonomy.”12 
 
 

                                                
7 Haley Fox, Weed and Pregnancy: How Cannabis Laws are Hurting Mothers, Rolling Stone (Nov. 17, 2018), 
https://www.rollingstone.com/culture/culture-features/weed-pregnancy-mother-family-marijuana-cannabis-755697/.  
8 Schulte et al., Liquid Cold: Pain Doctors Soak Up Profits by Screening Urine for Drugs, Kaiser Health News 
(Nov. 6, 2017), https://khn.org/news/liquid-gold-pain-doctors-soak-up-profits-by-screening-urine-for-drugs/.  
9 “As research has repeatedly shown, a woman who uses drugs while pregnant or while parenting is not ipso facto an 
incompetent mother.” Ian Vandewalker, Taking the baby before its born: Termination of the parental rights of 
women who use illegal drugs while pregnant, 32 N.Y.U. Rev. L. & Soc. Change 423, 439 (2008) citing Susan C. 
Boyd, Mothers and Illicit Drugs: Transcending the Myths 14-16 (1999) (reviewing fourteen studies demonstrating 
that women who use illegal drugs can be fit parents). See also Kathryn Dee L. MacMilla et al., Association of 
Rooming-in With Outcomes for Neonatal Abstinence Syndrome: A Systematic Review and Meta-analysis, JAMA 
Pediatrics (2018) (Viewing women who use any amount of drugs as a danger to their children has led to terrible, 
costly, and medically unjustified interventions that separate women and newborns); Brenda Smith, The risk of 
subsequent maltreatment allegations in families with substance-exposed infants 26 Child Abuse & Neglect 97 
(20014); Christina White, Federally Mandated Destruction of the Black Family: The Adoption and Safe Families 
Act, 1 Nw. J. L. & Soc. Pol'y 303, 321 (2006). 
10 Terplan et al., Marijuana use and pregnancy: prevalence, associated characteristics, and birth outcomes, 19 
Arch. Women's Ment. Health 105 (2016). 
11 Terplan, Cannabis and pregnancy: Maternal child health implications during a period of drug policy 
liberations, 104 Preventative Medicine 46, Abstract (2017). 
12 Id.  
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Family separation is harmful to children’s health  

 
Resolution 740 supports what experts have long agreed upon, it is in the best interest of children 
to remain in the care of their parents. “All the evidence shows that children thrive most in 
permanent families, and that severance of the family bond and placement in foster care, in and of 
itself, causes trauma to children . . . Breaking the primary attachment bond is harmful to children 
and should only be done as a last resort, when it is clear a parent cannot become fit.”13 This 
remains true for children who may have been prenatally exposed to a controlled substance.  

 
“For example, one study at the University of Florida compared cocaine-exposed babies 
who were put in foster care with those who were left with their birth mothers. The infants 
who stayed with their natural mothers showed better neurological and physical 
development than those in foster care. As one commentator put it, separation from their 
mothers was more toxic than the cocaine to the foster care children.”14  

 
Family separation, and the trauma it causes, should only be considered as a last resort when 
absolutely necessary to ensure the safety of children, not as a result of faulty assumptions and 
prejudices growing out of decades of problematic and often counter-productive drug policies.15  
 
We hope this information will be useful as you decide whether to support these resolutions and 
amendments.  

 

Thank you, 
 
Amber Khan, Esq.  
azk@advocatesforpregnantwomen.org  
National Advocates for Pregnant Women  
 
 
 

                                                
13 Valerie L’Herrou, Aging Out: 2018 Legislation Seeking to Address Virginia's Permanency Problem for Children 
in Foster Care, 22 Rich. Pub. Int. L. Rev. 49, 57-59 (2019); see also Joseph J. Doyle, Jr., Child Protection and 
Child Outcomes: Measuring the Effects of Foster Care, 97 Am. Econ. Rev. 1583, 1584 (2007); Douglas F. 
Goldsmith et al., Separation and Reunification: Using Attachment Theory and Research to Inform Decisions 
Affecting the Placements of Children in Foster Care, 55 JUV. & FAM. CT. J. 1, 11 (2004); Anu-Katriina Pesonen et 
al., Childhood Separation Experience Predicts HPA Axis Hormonal Responses in Late Adulthood: A Natural 
Experiment of World War II, 35 Psycho neuroendocrinology 758, 762-63 (2010) (explaining that children separated 
from their parents during WWII experienced higher levels of stress hormones through adulthood). 
14 Ian Vandewalker, Taking the baby before its born: Termination of the parental rights of women who use illegal 
drugs while pregnant, 32 N.Y.U. Rev. L. & Soc. Change 423, 439 (2008). 
15 Nicholson v. Scoppetta, 3 N.Y.3d 357, 374-375 (NY 2004) (“New York has long embraced a policy of keeping 
biological families together. Yet when a child's best interests are endangered, such objectives must yield to the 
State's paramount concern for the health and safety of the child”) (internal citations and quotations omitted).  
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Exhibit A 

 
Medical, Public Health & Human Rights Group Statements 

Opposing Punitive Intervention for Pregnant Women  
 
 

American Academy of Pediatrics 
 

“Qualitative research performed in pregnant women with substance use disorders shows that women 
may avoid prenatal care for fear of being reported to the police and child protective services…the AAP 
supports an approach toward substance use in pregnancy that focuses on a public health approach of 
primary prevention, improving access to treatment, and promoting the provider-patient relationship 
rather than punitive measures through the criminal justice system.” American Academy of Pediatrics, 
Committee on Substance Use and Prevention, Policy Statement, A Public Health Response to Opioid Use in 
Pregnancy (2017).  

American College of Obstetricians and Gynecologists 
 
“Seeking obstetric–gynecologic care should not expose a woman to criminal or civil penalties, such as 
incarceration, involuntary commitment, loss of custody of her children, or loss of housing. These 
approaches treat addiction as a moral failing. Addiction is a chronic, relapsing biological and behavioral 
disorder with genetic components. The disease of substance addiction is subject to medical and 
behavioral management in the same fashion as hypertension and diabetes.” American College of 
Obstetricians and Gynecologists Committee on Health Care for Underserved Women, Committee 
Opinion 473, Substance Abuse Reporting and Pregnancy: The Role of the Obstetrician-Gynecologist (2011, 
reaffirmed 2014). 
 
“…[I]t is important to advocate for this often-marginalized group of patients (patients with substance 
use disorders) particularly in terms of working to improve availability of treatment and to ensure that 
pregnant women with opioid use disorder who seek prenatal care are not criminalized. Finally, obstetric 
care providers have an ethical responsibility to their pregnant and parenting patients with substance use 
disorder to discourage the separation of parents from their children solely based on substance use 
disorder, either suspected or confirmed. In states that mandate reporting, policy makers, legislators, and 
physicians should work together to retract punitive legislation and identify and implement evidence-
based strategies outside the legal system to address the needs of women with addictions.” American 
College of Obstetricians and Gynecologists Committee on Obstetric Practice, Committee Opinion 711, 
Opioid Use and Opioid Use Disorder in Pregnancy (2017).  
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American Medical Association 
  

“Transplacental drug transfer should not be subject to criminal sanctions or civil liability . . . In 
particular, support is crucial for establishing and making broadly available specialized treatment 
programs for drug-addicted pregnant and breastfeeding women wherever possible. . .” American 
Medical Association, Policy Statement - H-420.962, Perinatal Addiction - Issues in Care and Prevention (last 
modified 2017).  
 

American Society of Addiction Medicine 
 
“In order to prevent harm to mothers and infants, ASAM recommends the following: …Substance use 
disorder treatment services able to meet the specific needs of women, including pregnant and parenting 
women, and their families: …Preservation of the physician-patient relationship, so that laws or 
regulations should not require physicians to violate confidentiality by reporting their pregnant patients 
with current or past history of substance use to legal authorities and/or child welfare services in the 
absence of evidence of child abuse or neglect.” American Society of Addiction Medicine, Public Policy 
Statement on Women, Alcohol and Other Drugs, and Pregnancy (2011). 
  
“It is inappropriate to reflexively move from the possibility to an alleged certainty of defective 
parenting or danger to the child simply because of evidence of substance use . . . Sanctions against 
parents under child protective services interventions should be made only when there is objective 
evidence of danger, not simply evidence of substance use.” American Society of Addiction Medicine, 
Public Policy Statement on Substance Use, Misuse, and Use Disorders During and Following Pregnancy, with an 
Emphasis on Opioids (2017). 
 
“State and local governments should avoid any measures defining alcohol or other drug use during 
pregnancy as ‘child abuse or maltreatment,’ and should avoid prosecution, jail, or other punitive 
measures as a substitute for providing effective health care services for these women.” American 
Society of Addiction Medicine, Public Policy Statement on Substance Use, Misuse, and Use Disorders During and 
Following Pregnancy, with an Emphasis on Opioids (2017).  
 

National Perinatal Association 
  

“Treating this personal and public health issue (perinatal substance use) as a criminal issue-or a 
deficiency in parenting that warrants child welfare intervention-results in pregnant and parenting people 
avoiding prenatal and obstetric care and putting the health of themselves and their infants at increased 
risk…The threats of discrimination, incarceration, loss of parental rights, and loss of personal 
autonomy are powerful deterrents to seeking appropriate prenatal care. Perinatal providers promote 
better practices when they adopt language, attitudes, and behaviors that reduce stigma and promote 
honest and open communication about perinatal substance use.” National Perinatal Association, 
Position Statement, Perinatal Substance Use (2017). 
 
“As clinicians, mental health, and community care providers, it is imperative that we understand the 
nature of perinatal substance use disorders and provide interventions and care that preserve the parent-
infant dyad, promote parenting potential, and support the baby’s health and development.” National 
Perinatal Association, Position Statement, Perinatal Substance Use (2017). 
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National Association of Public Child Welfare Administrators 
  
The National Association of Public Child Welfare Administrators has stated that “laws, regulations, or 
policies that respond to addiction in a primarily punitive nature, requiring human service workers and 
physicians to function as law enforcement agents are inappropriate.” National Association of Public 
Child Welfare Administrators, Guiding Principles for Working With Substance-Abusing Families and Drug-
Exposed Children: The Child Welfare Response (1991).  
  

Amnesty International 
 
“In the USA, pregnant women lie at the center of a contested battleground over their sexual and 
reproductive rights and for some, this intersects with a stigmatizing and punitive state response to drug 
use. However, neither the condition of pregnancy nor one’s drug use justify the violation of individuals’ 
human rights…punitive approaches deter women from seeking healthcare services, have a 
discriminatory impact on marginalized individuals and effectively criminalize pregnancy for certain 
classes of women, violating their human rights.” Amnesty International, Criminalizing Pregnancy: Policing 
Pregnant Women Who Use Drugs in the USA (2017). 
 
“States have an obligation to respect, protect and fulfill the full range of human rights for all people, 
including pregnant women. These obligations apply to both states’ law and policy-making, criminal and 
civil law enforcement and provision of services, including health and social services.” Amnesty 
International, Criminalizing Pregnancy: Policing Pregnant Women Who Use Drugs in the USA (2017). 
 
“When pregnant women are threatened with criminal punishment when seeking healthcare services, 
when they are tested for drugs without their informed consent, when they lack access to drug treatment 
and when their healthcare providers share information with law enforcement to punish them, as 
opposed to providing essential care, then these actions constitute potential violations of their right to 
the highest attainable standard of health”. Amnesty International, Criminalizing Pregnancy: Policing Pregnant 
Women Who Use Drugs in the USA (2017). 
 
“Alarmingly, not only did the majority of the women interviewed for this report not give informed 
consent for drug testing in the context of maternity care, but many did not even know they were being 
tested. This violates pregnant women’s right to health as well as their right to privacy.” Amnesty 
International, Criminalizing Pregnancy: Policing Pregnant Women Who Use Drugs in the USA (2017). 
 
“While states have a legitimate interest in promoting maternal health, efforts should be made to ensure 
that this aim actually underlies its laws, policies and practices around pregnancy and that they comply 
with human rights standards. As documented throughout this report, however, drug testing is a 
compulsory component of and effectively a condition to accessing prenatal healthcare for many women 
in the US. Additionally, those who had disclosed their drug use to a healthcare provider were more 
likely to be flagged for testing and those who had cases with CPS were often tested. These practices 
raise significant human rights concerns including potential violations of the right to health.” Amnesty 
International, Criminalizing Pregnancy: Policing Pregnant Women Who Use Drugs in the USA (2017). 
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United Nations Special Rapporteur on Extreme Poverty and Human Rights 
 

The U.S. “falls far short on” creating “policies designed to eliminate poverty” including the use of 
“confused and counter-productive drug policies” including “highly punitive regimes directed against 
pregnant women, rather than trying to provide sympathetic treatment and to maximize the well-being 
of the fetus.” Professor Philip Alston, United Nations Special Rapporteur on Extreme Poverty and 
Human Rights, Statement on Visit to the USA, by Professor Philip Alston, United Nations Special Rapporteur on 
extreme poverty and human rights* (2017).  
 
“ . . .[I]n the light of the Government’s human rights obligations” there must be “policies designed to 
eliminate poverty” and promote “gender and racial equality.” However, “the United States falls well 
short on . . .these measures.” Instead, “[w] omen often experience the burdens of poverty in particularly 
harsh ways. Poor pregnant women who seek Medicaid prenatal care are subjected to interrogations of a 
highly sensitive and personal nature, effectively surrendering their privacy rights…When a child is born 
to a woman living in poverty, that woman is more likely to be investigated by the child welfare system 
and have her child taken away from her. Poverty is frequently treated as a form of ‘child neglect’ and 
thus as cause to remove a child from the home, a risk exacerbated by the fact that some states do not 
provide legal aid in child welfare proceedings.” United Nations General Assembly, Human Rights 
Council, Report of the Special Rapporteur on extreme poverty and human rights on his mission to the United States of 
America (2018).   
 
 
 
 
 
 
 
 

 
 
 



 

 
 

Exhibit B 
UNDERSTANDING CAPTA AND STATE OBLIGATIONS 

September 2018 
 
This fact sheet addresses common misconceptions about what states are required to do to comply 
with the federal Child Abuse Prevention and Treatment Act (CAPTA), with regard to newborn 
infants’ prenatal drug exposure. Many states and local child welfare agencies have assumed that 
CAPTA – a federal funding provision – requires them to report all substance-exposed newborns 
to child welfare agencies as being abused or neglected. This assumption is incorrect; CAPTA 
does not require this. 

 
When addressing the topic of child protection, it is particularly important to note that drug use is 
not the same as a substance use disorder (SUD) and that SUD is a medical condition – not a form 
of child neglect or abuse. Pregnant women do not experience drug dependencies because they 
don't care about their children. Like other medical and behavioral health conditions, substance 
use disorder is best addressed through treatment. Medical knowledge about dependency and 
treatment demonstrates that patients do not, and cannot, simply stop their drug use as a result 
of threats of legal charges or other negative consequences. In fact, threat-based approaches 
do not protect children. They do, however, frighten pregnant and parenting  women 
away from seeking healthcare.i 

 
What is CAPTA? 

 
CAPTA is the key federal legislation addressing child abuse and neglect. Originally enacted in 
1974, the law provides federal funding to states to support the “prevention, assessment, 
investigation, prosecution, and treatment” of child abuse, in exchange for states’ fulfillment of 
certain requirements.ii One such requirement is that states enact laws mandating that certain 
professionals report known or suspected child abuse to a child protective services agency.iii In 
2003, in response to alarmist and scientifically inaccurate information about pregnancy and 
cocaine use, Congress required that states arrange for “plans of safe care” for infants affected by 
“illegal” substance use, and in 2016, Congress enacted the Comprehensive Addiction and 
Recovery Act, including amendments to CAPTA requiring those “plans of safe care” be for 
infants affected by use of any substances, as well as for their parents. No funding was allocated 
for the added care presumed to be needed. 

 
Does CAPTA Require States to Characterize Substance Use in Pregnancy as Child Abuse? 

 
No. CAPTA specifically does not “establish a definition under Federal law of what constitutes 
child abuse or neglect; or (II) require prosecution for any . . . action.”iv 
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What Does CAPTA Require? 

 
Under CAPTA, states must have: "policies and procedures (including appropriate referrals to 
child protection service systems and for other appropriate services) to address the needs of 
infants born with and identified as being affected by substance abuse or withdrawal symptoms 
resulting from prenatal drug exposure, or a Fetal Alcohol Spectrum Disorder, including a 
requirement that health care providers involved in the delivery or care of such infants notify the 
child protective services system of the occurrence of such condition in such infants.” 

 
Does CAPTA Require Testing All Newborns for Drug Exposure? 

No. CAPTA does not require testing of all newborn babies. 

Does CAPTA Require Reporting All Substance-Exposed Newborns to Child Protective 
Services? 

 
No. CAPTA only requires states to have policies in place to “notify” child welfare agencies of 
babies who fall into one of the three enumerated categories: being “affected by substance abusev” 
affected by “withdrawal symptoms resulting from prenatal drug exposure” or having Fetal 
Alcohol Spectrum Disorder” (FASD).vi Such notifications or reports are for the purpose of 
identifying whether the family is in need of care or services (“to address the needs of infants”). 

 
Does CAPTA Require Mandated Reports to Take the Form of an Allegation of Child 
Abuse or Neglect? 

 
No. The law specifically states that these reports are not for the purpose of redefining child 
neglect or abuse, nor for the purpose of accusing the mother of abuse or neglect, even when 
newborns receive a diagnosis of neonatal abstinence syndrome or FASD. In fact, it should be 
noted the purpose of the federal funds is to assist states in creating programs and services 
designed to help newborns and their families. CAPTA-based reports are not required to be, and 
should not be, treated in the same manner as a report of suspected neglect or abuse against a 
parent. CAPTA does not say that a baby’s positive toxicology result is per se evidence of civil 
child neglect or abuse.vii 

 
Does CAPTA Require States to Mandate CPS Involvement with All Babies After a Report? 

 
No. CAPTA’s grant eligibility criteria require state programs to include “the development of a 
plan of safe care” for infants identified as affected by substance abuse, withdrawal symptoms, or 
Fetal Alcohol Spectrum Disorder.viii It is up to individual states to determine when and if a plan 
is neededix and which agency or entity (such as hospitals, community organizations, or a child 
protective services department that is established to receive CAPTA reports separate from 
reports of child neglect/abuse) is responsible for developing the plan of care.x It does not have to 
be and should not be the existing child welfare agency. 
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Ideally, states should create a separate reporting and data collection process outside the child 
welfare system to receive CAPTA reports. The federal funds can be used by states to develop a 
myriad of ways to offer confidential services and support to families after a baby has been 
identified in a report, outside of the context of a punitive child neglect investigation and 
proceeding. At a minimum, separate reporting and data collection processes should include a 
separate database, separate staff, and separate contact person/office. They could also include 
collaborating with another agency to collect the information and “notify” the child welfare 
agency. For example, the state’s de-identified Pregnancy Risk Assessment Monitoring system 
could be used to collect data in the three enumerated categories. 

 
 

i Poland, et al., Punishing Pregnant Drug Users: Enhancing the Flight From Care, 31 Drug and Alcohol 
Dependence 199 (1993). See also Rosa Goldensohn & Rachel Levy, The State Where Giving Birth Can be Criminal, 
The Nation, Dec. 10, 2014, available at https://www.thenation.com/article/state-where-giving-birth-can-be-   
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Center for Family Representation (CFR) 

Submitted Testimony for the Joint Hearing of the Committee on General Welfare and 

Committee on Hospitals 
  

 Hearing Date: April 10, 2019 
  

Oversight - Impact of Marijuana Policies on Child Welfare 
  

CFR is grateful for the opportunity to submit testimony to the Joint Hearing of the Committee on 

General Welfare and the Committee on Hospitals on the impact of marijuana policies on child welfare. 

We thank the Committees for their focus on this important issue. 

Overview of CFR 

CFR is the New York City county-wide assigned indigent defense provider for parents who are 

respondents in Family Court Act (FCA) Article 10 proceedings in Queens and New York counties. 

CFR was founded in 2002 to support indigent parents in raising their children safely and to minimize 

the City’s reliance on foster care. Currently, pursuant to a contract with the New York City Mayor’s 

Office of Criminal Justice (MOCJ), CFR represents on average 1,300 new clients each year in Article 

10 proceedings, and in supplemental proceedings like custody, guardianship, visitation and termination 

of parental rights cases. We also provide representation on interim and final appeals. CFR has served 

over 9,000 families since our founding in 2002.  

CFR employs an interdisciplinary model of representation, marrying in court litigation to out of 

court advocacy: every parent is assigned an attorney and a social work staff member beginning at 

intake, which is generally the first day a parent is summoned to court, and these teams are supported by 

parent advocates, paralegals and supervisors. In late 2015, the New York State Bar Association gave 

CFR its Award for Promoting Standards of Excellence in Mandated Representation, noting that CFR 



“exemplifies and defines the highest professional practice standards, is a recognized innovator in 

parent representation and is a tireless advocate for legislative and policy reform.” Additionally, the 

federal Administration for Children, Youth and Families specifically cited CFR in the addendum to its 

January 2017 Memorandum on High Quality Legal Representation, issued to all fifty states. 

In recognition of the fact that parents who face a child welfare case also face multiple 

additional legal challenges outside of family court, which undermines their ability to raise their 

children safely, CFR launched Home For Good, with City Council support, a one-stop solution 

providing additional representation in immigration matters, criminal court and housing court. We also 

provide intensive assistance to recently reunified families in securing day care, school placement, 

public benefits and other services. Our goals are always to prevent foster care, or where foster care is 

unavoidable, to shorten the time children spend in care and to prevent re-entry into care.  

Treatment of Marijuana Use in Family Court 

In 2018, approximately 35 percent of respondents CFR was assigned to represent in New York 

and Queens counties faced allegations related to substance abuse. While CFR does not maintain 

statistics distinguishing between allegations of marijuana misuse and the abuse of alcohol or other 

drugs, in our experience, allegations relating to marijuana account for a large portion of these cases. 

Even as New York has recognized that the criminalization of marijuana disproportionately impacts 

communities of color and has taken steps towards its legalization, New York’s child welfare system 

continues to exploit parents’ marijuana use and possession as a basis to police families and separate 

children from their parents. The child welfare system’s reliance on a parent’s use of marijuana as the 

sole basis for involvement in the child welfare system, whether through a report to the State Central 

Registry (“SCR”), an investigation by the Administration for Children’s Services (“ACS”), or the 

ultimate filing of a Petition against a parent in family court, continues to disproportionately impact 

communities of color. 



At a hearing to discuss “Oversight - Parent Child Separation in Family Court,” before the New 

York City Council Committees on Justice Systems and General Welfare on November 27, 2018, ACS 

commissioner David Hansell testified that ACS “never” uses marijuana as a basis for a removal or 

investigation. In CFR’s experience, that is simply not the case. ACS Petitions sometime allege neglect 

based solely on a single positive drug screen or a parent’s own admission that he/she smokes 

marijuana, without any further evidence that the parent’s marijuana use poses any risk to the child. 

Additionally, even when marijuana use is not a primary allegation in a Petition, ACS may insist upon a 

lengthy period of a parent testing negative for marijuana before they will consider expanding contact 

between a parent and child, or reunification. In doing so, ACS regularly fails to distinguish between 

parents who simply use marijuana and parents whose misuse of marijuana has had some effect on their 

child. Despite changing marijuana policies in New York, ACS continues to use marijuana use as a tool 

to bring families into the child welfare system and New York City’s family courts, as well as a 

justification to prevent reunification.  As New York has taken steps to legalize marijuana and 

recognize that not all use of marijuana is abuse, ACS should amend its policies and enforcement to 

ensure that parents only get entangled in the child welfare system when a parent’s abuse of marijuana 

places a child at risk of harm. 

ACS relies on a parent’s use of marijuana in various ways in New York family courts. While in 

some cases ACS alleges the use of marijuana by a parent as the only allegation in a neglect petition, in 

other cases an allegation of a parent’s marijuana use is used to bolster an otherwise weak neglect 

petition, particularly when ACS seeks to remove a child from his/her parents. One example of this is 

the case of Ms. B, who CFR was assigned to represent in Queens Family Court during the fall of 2017. 

ACS alleged that Ms. B neglected her child by possessing marijuana while waiting for a shelter 

placement through the Department of Homeless Services and by smoking marijuana. The Petition did 

not allege how Ms. B’s possession or use of marijuana posed any risk to her child. At intake, ACS 



asked the Court for a removal order, which CFR opposed. The Court was adjourned for three days, 

during which time the child was removed from Ms. B and in the care of a kinship resource. When the 

parties returned to Court, ACS agreed to release the child to Ms. B, but only on the condition that she 

attend a substance abuse program. Ms. B agreed to engage in a substance abuse program and was 

eventually granted an adjournment in contemplation of dismissal. More than one year after the filing of 

the Petition, ACS continues to supervise Ms. B and her family. In our view and considering changing 

New York policy, Ms. B did not need a substance abuse program at all, and certainly did not need ACS 

and court oversight for this lengthy period of time. 

Another example shows how ACS continues to use marijuana use as a tool to prosecute 

parents, even where a parent voluntarily engages in treatment for marijuana use at the behest of ACS in 

an attempt to work towards reunification. During the summer of 2018, ACS filed a petition against Mr. 

H in Queens Family Court alleging that he neglected his child by misusing marijuana and not being 

engaged in a drug treatment program, as well as by perpetrating acts of domestic violence against the 

mother while she was pregnant with the subject child. At the time of filing, ACS requested a remand 

and the child was placed in foster care. Following the filing of the Petition, Mr. H voluntarily engaged 

in a drug treatment program and began to submit to random drug screens at his program, as requested 

by ACS’ service plan. In an attempt to bolster the neglect petition, ACS then sought to amend the 

petition to include positive tests for marijuana that Mr. H submitted to after he enrolled in the drug 

treatment program and after the child was placed in foster care. 

 ACS also regularly utilizes a parent’s marijuana use and positive drug screens for marijuana as 

a barrier to reunification or liberalized contact between a parent and child. During a recent appearance 

in Manhattan Family Court, Ms. P requested unsupervised contact with her child for the purpose of 

walking him home from school, a walk that would take ten minutes at most. At the time, Ms. P was 

only permitted to have supervised visits with her child. ACS opposed the application based upon Ms. P 



continuing to test positive for marijuana, even though her supervised visits were going well and she 

never appeared under the influence during her visits with her child. ACS did not raise any concerns 

other than Ms. P’s positive drug screens for marijuana. In another example, ACS filed a neglect 

petition against Ms. T in 2018, alleging that she used marijuana while caring for and breastfeeding her 

child and that the child sustained a fracture to the shoulder. The child was released to Ms. T until ACS 

filed an abuse petition against her alleging that the shoulder fracture was caused by non-accidental 

trauma. Upon the filing of the abuse petition, Ms. T’s child was removed from her care and she began 

having supervised visits with the child. At a subsequent court date, all counsel agreed and the Court 

granted ACS discretion to expand Ms. T’s supervised visits to unsupervised visits. ACS repeatedly 

refused to expand Ms. T’s visits to unsupervised visits based solely upon positive screens for 

marijuana, not any other safety concerns. 

ACS also uses allegations of marijuana use to prevent non-respondent parents, who are not 

being alleged to have neglected their children, from caring for and having free access to their children. 

In Queens Family Court, ACS used a suspicion of marijuana use by a non-respondent parent as a basis 

for denying the non-respondent father’s request to have the children released to him. ACS filed a 

petition against the respondent mother, Ms. C, based on allegations that she smoked marijuana, that her 

home was in an unkempt condition, and that one child had an unexplained injury. At intake, ACS 

sought a removal and the children were remanded to ACS and placed in foster care. Ms. C requested 

that the children be released to the non-respondent father, who expressed a desire to have the children 

reside with him. The non-respondent father’s home was cleared by ACS, but ACS opposed the release 

to the non-respondent father because they believed he would test positive for marijuana because the 

Child Protective Specialist believed the home smelled like marijuana during the home visit. ACS did 

not raise any additional concerns regarding the non-respondent father. The children remained at the 



Children’s Center for nearly one month and were eventually placed in two separate non-kinship foster 

homes, before being returned to Ms. C’s care following an emergency hearing. 

These outcomes are not consistent with New York marijuana policies, or even ACS’ own 

expressed policies, and continue to disproportionately impact communities of color. They demonstrate 

that ACS continues to rely solely on a parent’s marijuana use in filing some neglect cases in family 

court, as well as in making decisions regarding recommendations on removals and reunification. ACS 

must re-examine its approach of relying on a parent’s marijuana use to bring poor families of color into 

the child welfare system and establish policies to prevent the separation of children from their parents 

and the unnecessary supervision over and prolonged separation of families based solely on the parent’s 

marijuana use. 

Drug Testing and Reporting of Marijuana Use 

Drug testing during ACS investigations as well as the testing of pregnant women and new 

mothers at hospitals perpetuates the policing of marijuana use among poor parents of color and often 

brings these parents under the supervision of ACS and into New York family courts. In CFR’s 

experience, parents being investigated by ACS are regularly asked if they use marijuana and if they are 

willing to submit to a drug screen, even when the initial report made to the State Central Registry had 

no mention of marijuana or any other drug use. Without legal representation during ACS 

investigations, parents often feel forced to admit to marijuana use or submit to drug screens during 

investigations, under threats from child protective specialists and the fear that refusing to cooperate 

will lead ACS to take even more aggressive action, including the removal of their children and the 

filing of a case in family court. As discussed above, contrary to New York City’s current policies on 

marijuana use, a parent’s admission to smoking marijuana and/or positive drug screens for marijuana, 

are regularly used to pressure parents into sustained contact with the child welfare system, by 



pressuring them to voluntarily cooperate with a drug treatment program and preventive services, or as 

a basis for neglect allegations in family court. 

Drug testing of pregnant women and new mothers and the reporting of positive drug screens for 

marijuana to the SCR also disproportionately impacts women of color. The testing and reporting by 

both public and private hospitals, not only brings mothers of color disproportionately into contact with 

the child welfare system, but can also have lasting effects on these mothers’ abilities to work and 

support their families for an extended period of time. The HHC “Corporate Policy for Urine 

Toxicology Testing in the Pregnant Woman During the Antepartum Period, Labor and Delivery and 

Postpartum,” dated February 12, 2014, notes that a “positive toxicology test result is not an indication 

to report to the State Central Registry of Child Abuse and Maltreatment (“SCR”) unless there is 

concern regarding the safety of other children in the home.” However, contrary to the official HHC 

policy, CFR has represented numerous mothers where a report was called in to the SCR with no 

articulated safety concern other than a positive drug screen for marijuana. New York must strive to do 

better. 

 The reporting of new mothers to the SCR, based solely on a positive marijuana screen and 

without any other evidence of neglect, has lasting consequences for mothers. These reports not only 

bring many poor women of color unnecessarily into contact with ACS and New York family courts, 

but also often result in an “indicated” case in the SCR, which limits these mothers’ opportunities, for a 

period of up to twenty eight years, to work for employers who work with children, including custodial 

and administrative jobs at hospitals or schools, as well as home health aide positions, and will prevent 

these mothers from serving as foster parents. This can have dire long-term consequences on a mother’s 

ability to support her children and perpetuates the cycle of poverty that often leads back to the child 

welfare system and ACS involvement. 

 



Recommendations 

1. CFR is in support of Int 1161 to enhance reporting on the child welfare system. The proposed 

enhanced reporting will force ACS to confront the reality that a parent’s marijuana use 

regularly provides the basis for a family’s involvement in the child welfare system. This will 

increase awareness of how ACS is using marijuana use to interfere unnecessarily in the private 

family lives of communities of color and serve as a reminder that ACS should only be involved 

where it can be demonstrated that marijuana use is actively harming or placing children at risk 

of harm in their parents’ care. 

2. CFR is in support of Int 1426, which would require ACS to provide an annual report to the 

Mayor and Council with information regarding the number of patients who were referred to 

ACS for investigation as a result of a positive toxicology screen performed at a facility 

operated by NYCHHC. CFR calls upon City Council to expand the scope to require ACS to 

provide such a report regarding all hospitals, both public and private, if within the Council’s 

legal authority. Reporting on all referrals for investigation from hospitals would allow Council 

to monitor not only how patients in HHC hospitals are being treated, but whether all New York 

City hospitals are treating patients comparably or whether patients are being treated differently 

across hospitals located in New York City. 

3. The Council should adopt Resolution 740, which calls upon ACS to implement a policy finding 

that a person’s mere possession or use of marijuana does not by itself create an imminent risk 

of harm to a child, warranting the child’s removal. Additionally, ACS policy should also reflect 

that a positive drug screen for marijuana should not be used as the only basis for denying more 

liberal contact or reunification of a parent with his/her child. ACS policy should require a 

showing of harm or imminent risk of harm to deny a parent expanded contact with his/her 

child. 



4. CFR is in support of Resolution 746. We believe that the New York State Department of 

Health should create clear and fair regulations for hospitals on drug testing those who are 

pregnant or giving birth. Hospitals should be required to inform patients of their rights, 

including the possibility of a report to the State Central Register if a patient tests positive, and 

patients should be required to give their informed consent in writing before they are drug 

tested. CFR would also welcome clear and fair regulations regarding the reporting of a positive 

drug screen for marijuana to the State Central Register. A positive toxicology screen for 

marijuana should not be the basis for a report to the State Central Register unless it is 

accompanied by a concern regarding the safety of a child. 

Conclusion 

We are grateful for the invaluable opportunity to share our thoughts about the impact of 

marijuana policies on the child welfare system and to hear from other stakeholders in this area. Thank 

you for your commitment to ensuring that New York’s child welfare system more accurately 

represents New York’s policies on marijuana use throughout the city and state. We look forward to 

being a part of this ongoing conversation. If you have any questions, please do not hesitate to reach out 

to CFR’s Senior Staff Attorney of Policy & Government Affairs, Jennifer Feinberg, at 

jfeinberg@cfrny.org or 646-276-6385. 

 












