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I. Introduction
On March 11, 2019, the Committee on Public Housing, chaired by Council Member Alicka Ampry-Samuel, will hold an oversight hearing entitled “Examining NYCHA’s New Agreement with HUD.” The Committee expects to hear testimony from officials of the New York City Housing Authority (NYCHA) regarding how specific requirements and milestones outlined in the agreement between NYCHA and the United States Department of Housing and Urban Development (HUD) were determined, what factors were considered when the federal monitor was selected, and if NYCHA has enough financial resources to meet the goals stated in the agreement. The Committee also expects to hear from NYCHA tenants, resident associations, and advocacy groups regarding the impact the NYCHA/HUD agreement will have on residents.

II. Background on NYCHA and Public Housing
Former New York City Mayor Fiorello La Guardia created NYCHA in 1934 – three years before the advent of federal public housing.
 NYCHA originally served two purposes: (1) to provide low-cost housing for middle-class, working families temporarily unemployed because of the Great Depression and (2) to bolster the lagging economy by creating jobs for the building trades.
 Later, NYCHA’s purpose evolved into providing safe, decent housing for families with the lowest incomes.
 

Today, NYCHA has 325 developments, 2,418 buildings, and 175,636 units that are home to 392,259 authorized residents, making it the largest public housing authority in North America.

III. Background on the NYCHA/HUD Agreement
In recent years, NYCHA has been subjected to oversight and investigations by HUD, federal prosecutors, state lawmakers, and the City Council, among others, for the Authority’s years of mismanagement. Among these was a lengthy investigation of conditions by NYCHA conducted by the United State Attorney’s office of the Southern District of New York (SDNY). On June 11, 2018, SDNY simultaneously filed a complaint and submitted a proposed consent decree between themselves, NYCHA, and the City of New York to a federal district court.
 In the decree, NYCHA made several admissions regarding: (1) statements to HUD; (2) lead paint; (3) mold growth; (4) adequate heating; (5) functional elevators; (6) pest infestations; (7) work order backlog; and (8) HUD inspections.
 The consent decree would have imposed a monitor; and required the City to provide $1.2 billion of additional capital funding to NYCHA over the next five years, and $200 million every year thereafter until the problems were fixed and the consent decree was no longer necessary.
 
The federal judge in the case had concerns about how the proposed consent decree would actually work due to NYCHA’s past debacles, and the consent decree’s inadequate funding and vague enforcement mechanisms. The judge highlighted NYCHA’s failure to inspect and remediate lead conditions, and failure to address mold, heat, elevators, and vermin, stating that conditions in NYCHA are “reminiscent of the biblical plagues of Egypt.”
 The Court also cited NYCHA’s history of deceptive practices, including lying to NYCHA tenants, elected officials, the general public, and HUD.
 The Court was concerned about NYCHA’s indeterminate obligations, and what mechanisms existed to effectively address noncompliance, given its history. Additionally, the judge noted that the City funding “pale[d] in comparison” to NYCHA’s unmet capital needs, and that HUD had abdicated its remedial responsibilities.
 As a result, the federal judge rejected the proposed consent decree, stating that the proposed decree suffered from “fatal procedural flaws, including its formless injunctive relief and enforcement mechanisms.”
 
IV. Scope of the NYCHA/HUD Agreement

On January 31, 2019, HUD entered into a new agreement with SDNY, NYCHA and the City.
 The purpose of the agreement is to remedy NYCHA’s physical conditions, ensure that NYCHA complies with its obligations under federal law, reform NYCHA’s management structure, and facilitate cooperation and coordination between HUD, NYCHA, and the City
.  The agreement was made under HUD’s authority and, unlike the earlier consent decree, is not subject to court approval. It recognized the existence of a “substantial default” 
 but does not impose a receiver or take possession of NYCHA.
 The agreement requires NYCHA to prepare ‘Action Plans’ setting forth policies and practices to meet the agreement’s obligations. The agreement additionally requires that an independent monitor review the specific needs of each building and development as they relate to mold, lead, heat and pests. The agreement establishes an outline of what type of plans NYCHA needs to make in the future. 
Public housing owned and operated by NYCHA and funded under Section 9 of the Housing Act would be captured under this agreement.
 However, units that were or are converted through the Rental Assistance Demonstration (RAD) program or funded by the Section 8 program are not covered by the NYCHA/HUD agreement as of the closing date of the applicable transaction, unless the transaction closed over six months after the effective date, in which case certain lead-based-paint remediation must occur.
 HUD also agreed to support NYCHA’s Permanent Affordability Commitment Together (PACT) program
, which will convert 62,000 units in public housing developments to alternative ownership and management under public-private partnerships.
 In order for this agreement to be terminated, NYCHA will have to be compliant with its obligations for at least 12 months, and be able to comply with applicable laws.

V. Independent Monitor
On February 21, 2019, HUD selected former prosecutor Bart Schwartz as NYCHA’s new federal monitor.
  According to news reports, Bart Schwartz is a former trial lawyer who once served as the chief of the SDNY criminal division where he prosecuted cases involving financial and business fraud, organized crime, narcotics and other criminal activities.
 
The process for selecting the monitor is stated in the NYCHA/HUD agreement.
 However, the NYCHA/HUD agreement does not state any necessary qualifications for the monitor position. The agreement solely states that, after consultation with NYCHA and the City, HUD and SDNY would require the City to appoint an individual selected by HUD and SDNY to be the monitor.
 
 According to the agreement, the monitor will not be responsible for the day-to-day operations of NYCHA but will have full access to all information in NYCHA’s possession and all programs, services, facilities, and premises under NYCHA’s control.
 HUD, SDNY and the United States Environmental Protection Agency will receive quarterly reports from the monitor on the work that was performed, data showing NYCHA’s progress, and any other information the monitor deems appropriate. These reports will be publicly available on NYCHA’s website.
 
The monitor must engage with NYCHA stakeholders by convening, at least quarterly, a Community Advisory Committee.
 This committee will include the Resident Advisory Board and representatives of residents, the community, employees and senior NYCHA managers.
 
NYCHA will prepare Action Plans with policies and practices to achieve its obligations and submit them to the monitor for approval. If the monitor finds that an Action Plan is unacceptable, and NYCHA is not able to revise it in an acceptable manner, then the Monitor has the authority to submit a revised Action Plan to NYCHA, HUD, and SDNY.
 Each approved Action Plan will be posted on NYCHA’s website. The monitor may direct NYCHA to select an independent contractor to perform work called for by an Action Plan or revisions made by the monitor. The agreement also mentions that the monitor will assist NYCHA in seeking regulatory relief from HUD, the City and the State.
 
VI. Leadership and Organizational Changes
Interim Chair Stanley Brezenoff decided to depart from NYCHA when the City, NYCHA, SDNY and HUD approved the NYCHA/HUD agreement – as he disagreed with the City’s decision.  On February 5, 2019, Mayor Bill de Blasio appointed the City’s Commissioner of Sanitation, Kathryn Garcia, to be the new interim Chair of the New York City Housing Authority. Kathryn Garcia is only expected to be the interim Chair until a replacement is found.
 The agreement requires that the City, HUD and SDNY develop a list of candidates for the position of Chair and CEO within 30 days of the agreement. The agreement states that every candidate under consideration will be agreed upon, and they will have an opportunity to interview any of the candidates.
 
The City will also engage a third party management consultant, selected jointly by the City and the Monitor, no later than 60 days after the appointment of the monitor. The consultant will examine NYCHA’s systems policies, procedures, management and personnel structures and make recommendations to the City, NYCHA, and the monitor to improve the areas examined.
 Pursuant to the agreement, the City will pay for the costs and fees of the consultant. NYCHA will also be required under the agreement to create an Environmental Health and Safety Department and a Quality Assurance Unit.

VII. Funding

To assist NYCHA in complying with the agreement, the City agreed to provide $1.9 billion in capital funds through FY 2027, as well as $1 billion in capital funds over the four fiscal years following the effective date of the NYCHA/HUD agreement.
  These are the same funds that the City had previously committed to providing in the proposed consent decree that was announced in June.
 While this is a positive first step, NYCHA needs approximately $31.8 billion in funds to address its repair backlogs.
 On February 11, 2019, the former interim chair of NYCHA, Stanley Brezenoff, stated that he does not think that the NYCHA/HUD agreement is a good deal for NYCHA since the City has all the responsibility, limited authority, and all of the financial burden.
  Stating, “Where the hell is HUD and money,” Brezenoff believed HUD should provide NYCHA with more funding and assistance. Advocate groups such as Community Service Society and the Legal Aid Society have both expressed their disappointment with the agreement since HUD expects NYCHA to complete these new reforms without any new funding support from the federal government.
 On February 27, 2019, Senator Chuck Schumer held a press conference calling on the federal government to assist NYCHA by giving $1.2 billion as soon as possible so that changes and improvements can be made at NYCHA developments.
 
VIII. Addressing Lead Based Paint, Heat Outages, Mold Conditions, Elevator Repairs and Pest Infestations

The NYCHA/HUD agreement contains two exhibits (Exhibit A and Exhibit B) which establish physical conditions standards and deadlines for NYCHA, as well as the policies, practices, and specific actions that NYCHA must implement in order to meet those standards. The requirements in Exhibits A and B are binding on NYCHA, and the Monitor must submit Quarterly Reports that include data showing NYCHA’s progress toward achieving the requirements.
 NYCHA can request modifications to the requirements of the Exhibits, and if the Monitor determines that modification furthers the purposes of the Agreement, the Monitor may propose such modification to HUD and SDNY, as well as the U.S. Environmental Protection Agency (EPA) with respect  to a modifications to Exhibit A. The modifications become binding if HUD and SDNY, in consultation with EPA as to Exhibit A, concur.
 
If the Monitor finds that NYCHA has failed to substantially comply with the Agreement, including the procedural and substantive requirements in Exhibits A and B, the Monitor may take steps to remedy noncompliance, including allocating or reallocating personnel and resources.
 
Lead Paint

Exhibit A of the agreement details requirements that address issues with lead based paint. Exhibit A provides that, by 30 days after execution of the agreement (by March 2, 2019): NYCHA shall provide HUD with a report identifying all developments that are (1) built before 1978, and (2) not exempt from 24 C.F.R. § 35.115 (HUD’s Lead Safe Housing Rules). NYCHA shall provide HUD with an “Immediate Action List”, identifying units that NYCHA has reason to believe are occupied or routinely visited by a child under the age of 6; and NYCHA shall perform at least one visual assessment of each unit on the Immediate Action List and eliminate any lead-based paint hazards.
 According to Exhibit A, within 5 years NYCHA shall abate all lead-based paint at Harlem River Houses and the Williamsburg Houses.
 Within 10 years, NYCHA shall abate all lead-based paint in 50% of lead-based paint apartments, including interior common areas. This percentage increases to 75% within 15 years, and 100% within 20 years.

Exhibit A also states that NYCHA will ensure that a certified supervisor is onsite for lead paint abatements. It further requires that NYCHA shall report to HUD each confirmed case of a child with an elevated blood lead level within 5 business days of being so notified in accordance with 24 C.F.R. § 35.1130 (HUD’s standards for children with an elevated blood lead level).
 The Exhibit also says that, from and after the Effective Date, NYCHA shall provide residents signing new leases - or, where required by regulation, renewal leases - with information about the presence of lead-based paint and lead-based paint hazards in their apartments.

Heat Requirements

Exhibit B provides that NYCHA will comply with NYC’s heat law and that by March 31, 2019, NYCHA will create a 24/7 Heat Desk which will monitor heating metrics and dispatch staff to correct deficiencies during the Heating Season (October 1st through May 31st).
 Exhibit B sets performance goals on how quickly NYCHA should respond to a heating shortage, establishes procedures for the Quality Assurance Unit to investigate if NYCHA is unable to restore the heat within the prescribed timeframe, and establishes policies for when an unplanned heating outage occurs at a development. 

Under Exhibit B, within 90 days NYCHA must institute and maintain a system that identifies all apartments in which electronic temperature reading devices indicate a violation of local law. This information must be fully available to all NYCHA personnel, the Monitor, HUD, and SDNY.
 By December 31, 2020, NYCHA has to install electronic temperature monitoring sufficient to provide NYCHA a comprehensive understanding of heating conditions in 44 developments.
 Exhibit B says that a schedule shall be established in an Action Plan with deadlines by which NYCHA will install such monitoring systems in the remainder of NYCHA’s developments. The electronic devices will be in at least 30% of NYCHA’s apartments, and this data will be monitored by HUD, SDNY and the monitor.

By 2026, Exhibit B says that NYCHA will replace or otherwise address 500 boilers.
 The Exhibit specifically states that 296 boilers will be replaced by December 31, 2026.
 Additionally, NYCHA will partner with New York City School Construction Authority (SCA) to reduce the overall timeframe for the planned capital work.
 The partnership with SCA will accelerate NYCHA’s planned capital work by a year. Exhibit B also states that NYCHA will address 200 additional boilers through the PACT program.

Mold

According to Exhibit B, within five years of the effective date (January 31, 2024), NYCHA will comply with the following: 
(1) For 85% of verified mold complaints, there shall not be a second verified mold complaint in the same unit or the same common area room or hallway within a 12-month period; 
(2) No more than 15% of verified mold complaints shall be for mold covering 10 or more square feet in a unit or common area; and 

(3) Mold shall not appear more than three times in a year in any single unit.

Within two years of the effective date (January 31, 2021), Exhibit B requires that: 
(1) For 95% of instances in which a resident reports a mold complaint, NYCHA shall prepare and provide a written plan for addressing the root cause to the resident. Alternatively, NYCHA may remediate the mold and its underlying root cause within 15 days; and

(2) For 95% of reports to NYCHA of floods, leaks from above, and other conditions that cause sustained or recurrent moisture to flow into a resident’s unit or the walls of the unit, NYCHA shall abate the condition within 24 hours of a report of the condition to NYCHA, and NYCHA shall remove any standing water that resulted from such condition within 48 hours of the report.

Additionally, Exhibit B states that NYCHA shall comply with the terms of orders in Baez v. NYCHA, as they may be entered or revised by the Court.

Elevators

Under Exhibit B, within 120 days NYCHA shall establish an Action Plan that identifies, for each building that contains an elevator designed for resident use, how NYCHA will respond when all elevators are out of service at that building (a “no-service” condition). In addition, within 120 days, NYCHA shall provide HUD and the Monitor with sufficient data to identify elevator service interruptions in the prior three years. This data shall be updated at least quarterly.

Exhibit B outlines how NYCHA will monitor the performance of their elevators and track repairs, with benchmarks over the course of five years. Exhibit B also states that NYCHA will replace or address at least 425 elevators by 2024.
 Through NYCHA’s capital plan, Exhibit B states that 275 elevators will be replaced by December 31, 2024. NYCHA will transfer 150 additional elevators to third-party management through the PACT program by December 31, 2024.
 The developer selected through PACT will replace elevators as needed in buildings under its purview.

Pests

Exhibit B states that within six months, the Monitor shall establish protocols by which Integrated Pest Management (“IPM”) professionals shall develop and provide reliable estimates, at least quarterly, of the pest populations in each NYCHA development. NYCHA shall promptly publish these figures, by development and pest type, on its website. 

Within three years, under Exhibit B, NYCHA shall achieve a 50% reduction of its rat population across its portfolio, a 40% reduction in its mice population across its portfolio, and a 40% reduction in its roach population across its portfolio. By that time, NYCHA shall also achieve a percentage reduction in its bedbug population across its portfolio, to be determined by the Monitor. Within five years, NYCHA shall achieve a further 50% reduction in each of its pest populations across its portfolio.

Exhibit B also provides that within two years, NYCHA shall: (1) respond to 75% of all rat complaints within two business days, and to all rat complaints within five days; (2) respond to 75% of all other pest complaints within seven days, and to all other pest complaints within ten days; (3) apply effective pest control methods, to address any verified complaints within 7 days; and (4) provide expedited response and application of pest control methods in cases where NYCHA is aware that a resident of the unit has a condition generally recognized as being caused or exacerbated by exposure to pest infestations.
 Within five years, NYCHA shall: (1) respond to 90% of all rat complaints within two business days, and to all rat complaints within five days; (2) respond to 90% of all other pest complaints within seven days, and to all other pest complaints within ten days.

VIV. Conclusion

The Committee is interested in learning more about the basis for the deadlines contained in the Agreement, and the achievability of those goals, including whether proper funding has been allocated for meeting them. Additionally, as some deadlines contained in the Agreement have already occurred, this hearing will allow NYCHA an opportunity to update the Committee and the public on its compliance. This hearing will further allow the Committee to gain clarity on the policies and enforcement mechanisms in the Agreement, so that NYCHA can best serve the needs of residents.
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� United States Department of Housing and Urban Development, Agreement, Exhibit B, p.9, filed 1/31/19, available at https://www.hud.gov/sites/dfiles/PA/documents/HUD-NYCHA-Agreement013119.pdf
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� United States Department of Housing and Urban Development, Agreement, Exhibit B, p.8-10, filed 1/31/19, available at https://www.hud.gov/sites/dfiles/PA/documents/HUD-NYCHA-Agreement013119.pdf
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