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I. INTRODUCTION 
On January 22, 2018, the Committee on Public Safety, chaired by Council Member Donovan Richards, will hold an oversight hearing examining various aspects of the Civilian Complaint Review Board (“CCRB”). The Committee will also hear Introduction Number 1106, a local law to amend the administrative code of the city of New York, in relation to requiring the civilian complaint review board to report information relating to truncated investigations. Those expected to testify include representatives of the CCRB and various advocates, stakeholders, and members of the public. 

II. BACKGROUND 

The Civilian Complaint Review Board (“CCRB” or “the Board”), was first established in 1953 in response to the “Permanent Coordination Committee on Police and Minority Groups”, a coalition of 18 organizations which sought to lobby the city to oppose police misconduct.
 The New York City Police Department (NYPD) established the Civilian Complaint Review Board as an internal body to investigate civilian complaints.
 Under the structure of this board, police officers conducted the investigations and deputy commissioners made the decision whether or not to recommend disciplinary actions.
 Several attempts were made to include civilians as part of the board before the City Council passed legislation in 1987 restructuring the Board to permit the appointment of civilians to serve with non-uniformed police officers.
 In 1993,  Mayor David Dinkins and the City Council created the CCRB in its current form as an entity composed entirely of private citizens.
 

Current Structure of the CCRB
The Board is comprised of 13 appointed members who are responsible for reviewing CCRB investigations and determining whether to substantiate allegations against police officers.
 The City Council designates five board members, one from each borough; the Mayor designates five members, including the chairperson; and the Police Commissioner designates three members.
 Only Police Commissioner designees may have a law enforcement background and none may be a public employee or serve in public office.
 Board members serve three-year terms, which can be renewed. Other responsibilities of the Board include hiring the executive director, holding monthly public meetings, overseeing agency operations through several committees, and setting agency policy.
 
In addition to board members, the CCRB  also includes 183 civilian staff members who receive complaints, conduct the investigations and write reports that Board members review before they make findings, and engage in outreach efforts to advise the public of the CCRB’s mission. 
Jurisdiction 
The CCRB has the authority to investigate complaints involving four types of allegations: force, abuse of authority, discourtesy, and offensive language (“FADO”).
 Allegations of force include the use of unnecessary or excessive force, up to and including deadly force. Abuse of authority refers to improper street stops, frisks, searches, the issuance of retaliatory summonses, and unwarranted threats of arrest and other such actions. Discourtesy refers to inappropriate behavior or language, including rude or obscene gestures, vulgar words, and curses.  Offensive language refers to slurs, derogatory remarks, and/or gestures based upon a person’s sexual orientation, race, ethnicity, religion, gender or disability. In investigating these claims the CCRB has subpoena power and the authority to recommend discipline to the NYPD in cases that the board substantiates.

In February 2018, the Board unanimously voted to include allegations of sexual misconduct by NYPD officers.
 Prior to this change in CCRB policy, the NYPD’s Internal Affairs Bureau (“IAB”) was responsible for the investigation all allegations of sexual misconduct by members of the police department.
 The CCRB has already begun phase 1 of its program to take on these cases, and is currently investigating allegations of sexual harassment. The CCRB is currently exploring the training and investigative requirements of phase 2, in which it would also investigate allegations of sexual assault. 
The Administrative Prosecutions Unit

In July 2000, the Commission to Combat Police Corruption issued a report highlighting deficiencies in the NYPD’s internal process for prosecuting disciplinary cases, which at the time was handled by the NYPD Department Advocate’s Office (DAO).
 The Commission found that the process was deficient in numerous respects, including significant delays in bringing cases to trial, inadequate supervision, poor quality of trial presentations, and a failure to track data in order to identify problems.
 The Commission recommended changes to the CCRB’s authority to allow it to prosecute the cases that it substantiated.
 
In April 2001, the CCRB, then Mayor Giuliani, and the police department entered into a Memorandum of Understanding (“MOU”) that would have conferred the authority on the CCRB to prosecute its cases in disciplinary trials conducted at the Office of Administrative Trials and Hearings (OATH). The Patrolmen’s Benevolent Association (“PBA”) sued to block the changes, but in 2003 the Appellate Division upheld the legality of the CCRB prosecution of disciplinary cases as long as the trials were conducted before a member of the Police Department instead of OATH.

The APU did not begin prosecuting cases until 2010, when the City Council funded a pilot program for one attorney and one investigator.
 A larger APU was funded in 2011, and in April 2012, the NYPD and CCRB entered into a revised MOU
 establishing the responsibilities and procedures of the APU in prosecuting disciplinary cases at departmental trials involving allegations that the CCRB had substantiated and determined are of a more serious nature. 
 
Budget

In Fiscal Year 2019, the CCRB had a budget of $16.7 million. The proposed Fiscal budget for 2020 is 4% greater at $17.5 million. The increase is due to growth in the Personal Services (PS) budget of $730,577 while the Other Than Personal Services (OTPS) remained unchanged.  The majority of the increase in the Board’s budget is a result of an increase in PS costs for employees.   CCRB has a total headcount of 183 persons, which remains unchanged between the adopted FY19 budget and the Fiscal 2019 November Plan. The Fiscal 2020 budget adds 4 positions for a total of 187 personnel. CCRB’s budget is just 0.3% of the NYPD’s budget.
	Civilian Complaint Review Board Expense Budget

	
	2017
	2018
	2019
	November Plan
	*Difference

	Dollars in Thousands
	Actual
	Actual
	Adopted
	2019
	2020
	2020-2019

	Personal Services
	$11,681 
	$13,070 
	$12,849 
	$13,102 
	$13,580 
	$731 

	Other Than Personal Services
	3,549
	3,336
	3,872
	4,072
	3,872
	0 

	Total
	$15,230 
	$16,406 
	$16,721 
	$17,174 
	$17,452 
	$731 

	*The difference of Fiscal 2019 Adopted Budget compared to Fiscal 2020 November Budget.


III. COMPLAINT INTAKE & INVESTIGATIVE FINDINGS
Members of the public can file complaints directly with the CCRB through the City’s 311 system, by calling the CCRB hotline via the CCRB website, by mail, or in person at the CCRB office.
 The NYPD Internal Affairs Bureau also refers a large number of complaints to the CCRB.
 The CCRB has also established a “Community Partners Initiative” which provides “office hours” at council members’ district offices in all five boroughs to accommodate civilians who may not be able to access CCRB’s office in lower Manhattan.
 

Investigative team managers and supervisors review all complaints to determine whether or not the allegation raised by the complaint fall within the “FADO” jurisdiction of the CCRB (Force, Abuse of Authority, Discourtesy, Offensive Language). If the complaint falls outside of the CCRB’s jurisdiction, the board refers the complaint to the appropriate agency, such as the NYPD Internal Affairs Bureau. If the complaint falls within the CCRB’s jurisdiction, CCRB staff will conduct an investigation by interviewing the complainant and witnesses, identifying
 and interviewing relevant police officers; obtaining evidence such as police reports, video footage, and medical records; and writing a report to submit to the Board. In addition, complainants are also offered the option to resolve the case through mediation by an independent mediator hired by the CCRB, as long as both parties consent.

After investigation, the Board reviews and makes findings for every complaint based on a review of the evidence, the law, and the NYPD patrol guide. These findings include a determination as to whether there is sufficient evidence that misconduct occurred, according to the following terminology
: 

Substantiated: Sufficient evidence to determine the officer committed misconduct
Exonerated: The officer committed the alleged act, but it was lawful
Unfounded: Sufficient evidence to determine the officer did not commit the act at all
Unsubstantiated: Insufficient evidence to make a determination
Substantiated cases are referred to the Police Commissioner for discipline in one of two ways. In less serious cases, the recommendation is sent to the DAO with a recommendation of “Command Discipline” (a loss of up to 10 vacation days) or “Instructions” or “Formalized Training” designed to correct the behavior. In more serious cases, the Board recommends “Charges and Specifications”, and most of those cases are prosecuted by the APU at a departmental trial.
 
In other instances in which the CCRB is unable to pursue an investigation because the complainant is uncooperative, unavailable, or unidentified, or if the complaint is withdrawn, the case is considered “truncated”.
 
IV. DISCIPLINARY PROCESS 
There is a crucial difference between the recommendations made by the CCRB after investigating civilian complaints and the imposition of the recommended discipline. While the CCRB has the authority to make recommendations, the Police Commissioner has the ultimate authority to decide whether police misconduct has in fact occurred and whether to impose the recommended punishment or require training. 
Command Discipline
When the CCRB decides to send its recommendations directly to the DAO and recommend command discipline of up to 10 vacation days, or some form of training, the DAO can either make a determination or within 30 days, request that the CCRB reconsider its recommendations before making a determination. From January 2017- June 2018, the most common reasons the DAO requested reconsideration was because it disagreed with CCRB findings or because the subject officer had no prior CCRB history.
 Overall in 2017, the NYPD imposed some form of discipline in 73% of the cases that were referred directly to the DAO. However, the rate at which the NYPD imposed the same amount of discipline as recommended by the CCRB in these cases declined from 65% in 2016 to 42% in 2017. 
Discipline in APU cases
When the CCRB recommends charges and specifications and refers the case to the APU, a departmental trial is conducted before the NYPD Deputy Commissioner of Trials, who determines whether the officer is guilty of misconduct. Some officers choose to resolve their disciplinary trials by guilty plea. The decisions of the Deputy Commissioner as well as guilty pleas are subject to review and may be overturned by the Police Commissioner. In 2017, the APU closed 112 cases, resulting in 59 cases in which discipline was imposed. Out of 49 cases in which discipline was not imposed, 39 were the result of not guilty verdicts by the Deputy Commissioner, and 4 were the result of overruling by the Commissioner.
 
V. ISSUES & CONCERNS 
Long before the CCRB took on its prosecutorial responsibility, the Commission to Combat Police Corruption noted in determining the need to expand the role of the CCRB in the NYPD discipline system that “if civilians dealing with the system experience it as being insufficiently competent, they will question the commitment of the Department to prosecuting wrongdoers…[I]t plainly is important for the Department that its system both be, and appear to be, of sufficient quality that officers and the public alike believe that the Department cares about its effectiveness and fairness.”
 Recent high profile events have highlighted the important but circumscribed role of the CCRB in achieving those goals. 
For example, the APU has commenced its work in prosecuting Officer Daniel Pantaleo, who many believe caused the death of Eric Garner by using a banned chokehold in 2014. The CCRB will conduct a trial that is open to members of the public and will require the NYPD to make a determination about the propriety of Office Pantaleo’s conduct, which touches on major policing issues surrounding the use of force in making arrests, and the kind of quality of life and broken windows policing that precipitated the encounter. 
More recently, after an IAB investigation, Commissioner O’Neill announced there would be no discipline for the officers who were seen on video apparently attempting to forcibly remove a baby from the arms of her distraught mother, Jazmine Headley, during an incident at an HRA office.
 The CCRB has not completed its investigation, and could make recommendations that dispute the Commissioner’s conclusions. Nevertheless, the Commissioner retains the authority to disregard the CCRB’s recommendation and maintain that the officers had not engaged in misconduct. Because the CCRB ultimately lacks the power to override the Commissioner’s decision, it has been subject to the criticism that there is no point in filing a complaint. 
CCRB data exploring the rates at which the NYPD agrees with their recommendations to impose some form of discipline show a more nuanced reality: recently the concurrence rate, or the frequency with which the NYPD agrees with the CCRB that some form of discipline is appropriate, has increased. However, the rate with which the NYPD agrees with the CCRB as to the amount of discipline that is appropriate has not seen the same improvement. 
Transparency is another major consideration. While the departmental trials are open to the public, the written transcript and video recording of the trial are both prohibited from disclosure to the public because of state law that shields any disciplinary records from public release. 
 Because the public is largely prevented from knowing when and why officers are disciplined, there is a perception amongst many New Yorkers that officers are not held accountable for their actions.
This hearing will explore the efforts of the CCRB to broaden the scope of its investigatory jurisdiction and to encourage the NYPD to impose a more rigorous disciplinary system. More fundamentally, it will raise questions about the appropriate scope of an independent agency charged with a crucial oversight function. It will allow the CCRB to discuss the value of an independent agency that conducts these investigations, regardless of the ultimate disposition. It will address the CCRB’s recent efforts to create a disciplinary framework in order to guide Board members and obtain more consistent results. It will also address the logistical challenges presented by the wider availability of video footage from businesses, witness cell phones, and NYPD body cameras. Finally, the hearing will address the impact on the CCRB of the passage and rollout of the Right to Know Act, which took effect in October of 2018. 
VI. ANALYSIS OF INT. NO. 1106
Section 1 of Int. No. 1106 adds a new title 14-A to the Administrative Code of the City of New York, and would require the CCRB include within its semi annual reports information about truncated cases, including the efforts of the CCRB to contact uncooperative witnesses and the reasons a witness refused to cooperate, if known. In addition, the bill would require in cases in which the complaint is withdrawn, the number of complaints withdrawn because of pending litigation, the number of complaints withdrawn for other specified reasons, and the number of complaints withdrawn for unknown reasons. The bill would also require the CCRB to identify efforts made by the CCRB to identify victims and any reasons it was unable to identify the victim. Finally, in cases truncated because a victim or witness was unavailable, the bill would require the CCRB to summarize the efforts to make the victim or witness available and the reason the individual was unavailable, if known. 
Section 2 of Int. No. 1106 would have this bill take effect immediately upon becoming law. 
Int. No. 1106

By Council Member Richards

..Title

A Local Law to amend the administrative code of the city of New York, in relation to requiring the civilian complaint review board to report information relating to truncated investigations

..Body

Be it enacted by the Council as follows:
Section 1. The administrative code of the city of New York is amended by adding a new title 14-a to read as follows:

TITLE 14-A

CIVILIAN COMPLAINT REVIEW BOARD

CHAPTER 1

REPORTING

§ 14-5000 Definitions. As used in this title, the following terms have the following meanings:

Board. The term “board” means the civilian complaint review board.

Semi-annual report. The term “semi-annual report” means the report required by paragraph 6 of subdivision (c) of section 440 of the charter.


§ 14-5001 Required information. The semi-annual report shall include, but need not be limited to, the following information:


a. For investigations truncated as the result of an uncooperative complainant, witness or victim: 

1. A summary of the efforts made by the board to engage the uncooperative complainant, witness or victim; and 

2. A summary of the reasons for the failure or refusal of a complainant, witness or victim to cooperate in a board investigation, when known.

b. For investigations truncated as the result of the withdrawal of the complaint: 
1. The number of complaints that are known to be withdrawn by reason of pending litigation; 
2. The number of complaints that are withdrawn for a known reason other than pending litigation, and the reason; and 

3. The number of complaints that are withdrawn for an unknown reason.       

c. For investigations truncated as the result of an unidentifiable victim: 

1. A summary of the efforts made by the board to identify the victim; and 

2. The reason for the board’s inability to identify the victim.

d. For investigations truncated as the result of the unavailability of a complainant, witness or victim: 

1. A summary of the efforts made by the board to make the complainant, witness or victim available; and 

2. The reason for the unavailability of the complainant, witness or victim, when known.

§ 2. This local law takes effect immediately
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