
















































































































































































































 

 

 
 

Position Statement on  

Intro. 977, Intro. 1241, Intro. 1280 and Intro. 1107 
Submitted to the City Council Committee on Housing and Buildings  

December 13, 2018 

 

ACEC New York represents close to 300 consulting engineering and affiliate firms throughout 

New York State, with a concentrated presence in New York City. Our members plan and design 

the structural, mechanical, electrical, plumbing, civil, environmental, fire protection and 

technology systems for the City’s buildings and infrastructure. We thank you for the opportunity 

to provide the following comments on the above-mentioned bills. 

 

Intro 977, in relation to mandatory sanctions for submitting incorrect professionally 

certified applications for construction document approval.  
 

This bill would impose mandatory sanctions on a design professional who submits two 

professionally certified applications for construction document approval within any 12-month 

period containing errors that result in a stop work order, which could be caused by a non-error on 

the part of the design professional whose interpretation may actually be correct while that of the 

examiner may ultimately be determined to be incorrect. This subjects the design professional to 

an onerous administrative proceeding to clear a purported offense based upon a DOB Order 

which shouldn’t have been issued in the first place, or errors where the professional’s 

interpretation was thoughtful and reasonable but where the Department reached a contrary 

conclusion.  

 

The very complicated Construction Codes and Zoning Resolution are often subject to 

interpretation. The fact that a field examiner finds objections to an engineer’s plans does not 

necessarily mean an error has occurred; there may not be an error. DOB staff, internally, has two 

levels of appeals from examiners which demonstrates that even within the Department there is 

acknowledgement that interpretations differ.  

 

For almost all projects, when initially reviewed, an objections sheet is issued. Some of the 

objections are cleared by DOB’s Borough Offices or central Technical Affairs bureau, because 

not everything objected too is an error but by that time a stop work order may have been issued.  

 

If a design professional did submit something that is sufficient to warrant a stop work order after 

final review, if plan related, it would likely also be sufficient for DOB to revoke the permit. 

Therefore, the existing language which provides for the assessment of sanctions when a permit is 

revoked provides the appropriate mechanism for determining at what point the same should be 

considered.  

 

The bill also requires that DOB must maintain a publicly available database of registered design 

professionals who have been sanctioned and annually report this information to the City Council.  

The database and report should clearly state whether such sanctions are under review or appeal. 



 

 

The database should also remove such reports from its listing after the expiration of the rolling 

twelve month period in which two infractions occur.  

 

Intro 1241, in relation to expanding sanctions for submission of professionally-certified 

false or noncompliant building permit applications or plans. 

 

This bill would penalize the larger engineering firms disproportionately and would have little to 

no impact on sole practitioners. It would likely not deter those individuals who are not using the 

professional certification program responsibly.  

 

The bill fails to take into account that the larger engineering firms already have their own quality 

control practices and will discourage responsible firms from agreeing to professionally certify 

projects at all. This seems counterproductive, by driving responsible firms from using the 

program, therefore limiting responsible developers from access to it, while incentivizing solo 

practitioners to stamp plans which they may be competent to approve in order not to hold things 

up by a DOB pre-audit, all without impacting those who may be using the program irresponsibly. 

With fewer firms willing to use the program this could also slow projects down, make them more 

expensive and potentially lead to corners being cut by developers and contractors.  

 

Additionally, DOB is in the midst of significant efforts to modernize itself. DOB has made great 

strides toward this end, though there remains much improvement yet to achieve. ACEC New 

York strongly supports DOB in this initiative. Intro. 1241, by discouraging engineering firms to 

professionally certify projects, will create additional workload for DOB. This will further burden 

DOB and require that either additional resources be allocated to the Department or an end result 

could be that DOB diverts resources away from these important reform efforts.   

 

ACEC New York is opposed to this bill for the reasons stated above. However, if the bill is to be 

passed in some form ACEC New York recommends adding a requirement that a warning 

notification be sent to any affected firm providing them an opportunity to address the issue 

internally before the firm is sanctioned.  

 

Intro 1280, in relation to the tenant protection plan and penalties for false statements. 

 

To the extent this bill could burden engineering firms with the requirement to physically survey 

the number of units in buildings and determine the number of occupants in each apartment by 

going door to door and demanding access, the bill is a concern.  The owner is in a better position 

to access this information.  

 

For example, in the case of an ALT 2 Mechanical/Plumbing filing, it should be the sole 

responsibility of the building owner to provide and verify the number of units in the building, 

similar to the PW-3 costing final verification.  

 

Regarding penalties for submitting false information to obtain a PW-1, these should only be 

imposed on an engineering firm if the information submitted is clearly, factually false as to  

material matters known to the engineer.  

 

 



 

 

Intro 1107, in relation to requiring contractors to prepare and submit tenant protection 

plans, and to repeal section 28-104.8.4 of the administrative code of the city of New York, 

relating to requiring architects or engineers to prepare such plans. 

 

ACEC New York supports this legislation. The bill would require contractors to prepare and 

submit for approval tenant protection plans when seeking a permit to perform construction and 

would repeal law that requires architects or engineers to prepare and submit such plans. 

 

Thank you for this opportunity to provide testimony. If you have questions or would like to discuss 

these comments with representatives of our Codes Committees, please let us know.  

 
 
ACEC New York contact: 

Hannah O’Grady, Vice President or Bill Murray, NYC Director of Government Relations 

212-682-6336 
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Community Housing Improvement Program (CHIP) is a trade association representing more than 4,000 

residential building owners and managers in New York City.  Most CHIP members own buildings that were 

built before 1974, and typically way before that, so the ability to continuously update, improve, and repair their 

buildings is integral to their duties as property owners to keep the buildings safe and hazard free.  But as the 

City paints any rental building owner as a harasser, a speculator, or worse, the properties that CHIP members 

own struggle as a result.  While our members are not part of the small contingent of bad actors, they are painted 

by the broad brush strokes of this Council in passing legislation like this.   

Before discussing the bills themselves, we would like to note that despite all the political rhetoric 

regarding the horrors of housing in privately owned and managed buildings, private rental housing is in the best 

condition it’s ever been.  Further, aside from the anecdotal stories in the media, we are not aware of any 

evidence to suggest a spike in tenant harassment, whether by construction, buyouts, or mere maintenance 

neglect.  The city’s public housing, on the other hand, is in dire straits.  Yet housing organizations such as CHIP 

and others here today have to defend their members, who are just as important as any other small businesses in 

this City, from a constant assault by this Council.  From many of our members’ perspectives, it appears that 

many of these bills are political theater, intended to distract attention from the despicable condition of NYCHA 

housing.  

We thank the City Council for giving CHIP the opportunity to testify concerning the following bills. 

Testimony of Community Housing Improvement Program In Opposition To Int. 0030-2018 

(empowers HPD, as part of action to recover relocation expenses pursuant to vacate order, to require owner to 

deposit 10% of building’s rent roll over past 5 years in escrow account) 

 

The New York City Department of Housing Preservation and Development already has the power, 

under N.Y.C. Admin. Code §26-305, to assess owners for tenants’ relocation expenses following the issuance of 

a partial or full vacate order provided that “the conditions giving rise to the need for such relocation arose as a 

result of the negligent or intentional acts of such owner, or as a result of his or her failure to maintain such 
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dwelling in accordance with the standards prescribed by the housing or health code governing such dwelling.”  

If an owner rightly assessed under these provisions fails or refuses to pay, under §26-305(4) HPD will 

automatically procure a lien against the owner’s property, without the need to afford the owner due process by 

going to court. 

Although there are inequities in the current scheme, it at least has the virtue of assessing owners only for 

expenses that have actually been incurred by HPD on behalf of displaced tenants.  Int. 0030-2018, if enacted, 

would turn the relocation reimbursement scheme into a summary shakedown of residential building owners, 

who would be forced to deposit 10% of a building’s rent roll over the past five years in an account that HPD 

would control as escrowee.  This forfeiture would be imposed regardless of the actual amount of unreimbursed 

relocation expenses—even though, by the time HPD commences an action to recover unreimbursed relocation 

expenses pursuant to §26-305, that precise amount will be known by HPD.  Shockingly, this confiscation of an 

owner’s assets would occur regardless of whether the vacate order in question was for an entire 500-unit 

building or a partial vacate order for a single studio apartment, and regardless of whether the actual balance of 

unreimbursed relocation expenses was $5 or $5,000,000.This law would essentially allow the government to 

take 10% of the last five years of rent roll by bureaucratic fiat, in the absence of any semblance of due process.  

Finally, as HPD’s veteran Deputy Commissioner for Enforcement and Neighborhood Services (and 

current New York City Housing Authority General Manager) Vito Mustaciuolo stated in opposition to this bill 

(then known as Int. 0003-2014) before this Committee on April 19, 2017: “HPD does not think this bill is 

feasible from an operational perspective and would require a significant expansion of HPD resources.”  

In sum, the shakedown regime that Int. 0030-2018 would impose is wildly disproportionate to the 

problem it purports to address, flagrantly unconstitutional, and infeasible for the implementing agency to put 

into practice.  CHIP therefore urges the Committee on Housing and Buildings, and the City Council as a whole, 

to reject this bill. 

Testimony of Community Housing Improvement Program In Opposition To Int. 0059-2018 

[requires that owner disclose to tenant, as part of buyout offer: 1) the median market rate rent of a comparable 

unit in the neighborhood as determined by HPD, and 2) the number of months of such rent that the proposed 

buyout sum would cover] 

and 
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Int. 0551-2018 

[mandates that, within 45 days of execution, buyout agreements be filed with HPD, along with forms containing 

names of owner and tenant, address of rent-regulated unit, “amount of money or consideration agreed upon” in 

buyout agreement, and date of execution; $100 per day penalty for late filing] 

 

Buyout offers are already regulated by New York City local law to a degree vastly out of proportion to 

any evidence-based threat that they may pose to a tenant.  After all, many tenants receive six- and seven-figure 

payouts and a new apartment to move into as part of the deal, just for being lucky enough to live in a rent-

stabilized apartment.  Further, over the last few years, the Council has restricted the times and frequency that 

owners may communicate such offers to tenants; compelled owners to “Mirandize” tenants of their right to 

refuse a buyout and ban any future offers; advise tenants to discuss the offer with an attorney before making a 

decision; and direct tenants to HPD’s “ABCs of Housing.” If a building owner breaches any of these duties 

related to buyout offers, she is rebuttably presumed guilty of tenant harassment under N.Y.C. Admin. Code 

§27-2004(f-2), and may also be sued by the tenant for harassment under §27-2115 who, if successful, can 

recover compensatory damages, punitive damages, and attorney’s fees and costs. 

Now, with Ints. 0059-2018 and 0551-2018, this Council proposes to add more hoops for owners to jump 

through by requiring that, as additional conditions of tendering a buyout offer to a tenant, the owner: 1) 

ascertain the median market rental amount of a “comparable unit” in the neighborhood as determined by HPD, 

2) convey this information to the tenant, and then 3) perform the arithmetic for the tenant of dividing the 

proposed buyout sum by this rental amount.   

Despite neighborhood rental information being readily available to anyone with an internet connection, 

owners find themselves being forced to perform more ministerial and clerical duties for their tenants.  Nor does 

the punishment fit the crime.  Despite the mere informational purposes of the language to be added to the 

buyout offer, an owner would be labeled with having committed tenant harassment were they to leave out this 

already readily available information.  It is another example of the Council manufacturing a compliance 

obligation that would have little real-world effect on a tenant, but that can be used to paint an owner with a 

presumption of harassment and ruin lives and businesses.   
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Should the buyout be freely agreed to by the tenant, after consulting with their own counsel, the invasion 

of privacy and interference with freedom of contract come into play, as an owner must: 4) file forms containing 

all the details with HPD within 45 days—on pain of a $100-per-day fine for late filing, with no maximum.  But 

the negotiation and acceptance of apartment buyouts are, by definition, a mutually beneficial exercise of 

tenants’ and owners’ freedom of contract: a right enshrined in the common law as well as the state and federal 

constitutions.  Int. 0551-2018, which imposes the latter requirement, does not disclose what HPD would do with 

this highly confidential information (names of owner and tenant, address of rent-regulated unit, “amount of 

money or consideration agreed upon” in buyout agreement, and date of execution), other than compiling an 

annual report on buyouts, to be delivered to the Council and the mayor.   

CHIP therefore urges the Committee on Housing and Buildings, and the City Council as a whole, to 

draw the line here by voting down these bills. 

Testimony of Community Housing Improvement Program In Opposition To Int. 0975-2018 

[denies building permits where residential building has “excessive” number of violations] 

 

On February 22, 2016, Patrick Wehle, then as now the New York City Department of Buildings’ 

Assistant Commissioner of External Affairs, testified as follows in opposition Int. 1044-2016, which has been 

re-introduced—without modifying a single word—as Int. 0975-2018:  

[Int. 0975-2018] seeks to take the [Public Advocate’s “Worst Landlords”] Watchlist a step 

further, by making those owners subject to the criteria used to determine eligibility for the 

Watchlist, to a prohibition from securing permits from the Department.  While the Department 

appreciates the intent of this legislation, we would like to share some concerns that makes its 

implementation challenging and cautions its effectiveness. 

As written, [Int. 0975-2018] would require the Department to ascertain from construction 

documents whether planned work cures violating conditions, or is for work unrelated to the 

violating conditions.  The Department does not currently perform such an examination and doing 

so presents operational challenges that require additional thought.  Often times, the work to make 

alterations to dwelling units encompasses the work performed to correct violating conditions, 

such that parsing the two out based on a plan review is not possible.  Additionally having the 

ability to issue permits in circumstances where the work is necessary to protect the health and 

safety of the public is a vague standard that can capture most if not all the violations we issue. 

Another concern is that as drafted [Int. 0975-2018] would prohibit owners from performing 

preventive maintenance on their buildings if the violation threshold was reached, such as 

replacing an elevator or boiler. 
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Additionally as drafted [Int. 0975-2018] would apply to coops and condos which does not seem 

the intent of the legislation.  Owners of individual units should not be prevented from making 

alterations to their units.  Also there are buildings that include a mixture of rentals and coops.  

Under this bill, violations received by the owner of the rentals would impact the owner of a coop. 

Finally, given the apparent disregard for the safety of tenants and our laws demonstrated by those 

owners captured by [Int. 0975-2018], in the Department’s experience, many of these bad actors 

who renovate their buildings are not seeking permits in the first place.  Furthermore, a 

prohibition on issuing permits can have the unintended consequence of further incentivizing 

recalcitrant landlords to perform work without permits.  Absent the Department’s critical 

regulation and scrutiny, this work would further put tenants and the public at risk. 

The Department works closely with HPD to identify instances of the use of construction to 

harass tenants and takes enforcement action where appropriate.  In addition to our own 

enforcement, the Department performs weekly inspections with HPD and over the past eighteen 

months has issued over 1,500 violations among other penalties.  As part of the Tenant 

Harassment Task Force, the Department and its partner agencies meet regularly with numerous 

tenant associations to understand their concerns, receive complaints and promptly inspect.  

Administratively, the Department has begun a process to thoroughly review construction 

applications to verify occupancy and rent-regulation status.  Additionally, we are now requiring 

that Tenant Protection Plans be submitted separately from the construction plans and they are 

now posted online.  The Department will not approve plans and issue permits unless a Tenant 

Protection Plan is filed and approved to the Department’s satisfaction. 

CHIP substantially concurs with the Department of Buildings that Int. 0975-2018 is mistargeted, 

extremely labor intensive to implement, would cause unintended negative consequences, and would be an 

inefficient tool to combat an issue that is already being attacked from all angles.  CHIP therefore urges the 

Committee on Housing and Buildings, and the City Council as a whole, to again reject this misguided and 

counterproductive bill. 

Testimony of Community Housing Improvement Program In Opposition To Int. 1171-2018 

[requires that DOB: 1) request information from the NYS Division of Housing and Community Renewal 

regarding “false statements” in written filings, e.g., section 26 of Form PW1; 2) where “owner has been caught 

either failing to obtain a building permit or submitting false statements regarding occupied and rent-regulated 

housing on an application for a building permit,” audit said owner’s entire portfolio of properties, using 

information obtained from DOF; 3) annually audit 25% of buildings on HPD’s Speculation Watch List for 

compliance with “building permit requirements”; 4) audit entire portfolio of any owner with “unusually high 

number of amended building permits”; 5) upon finding evidence of “false statement,” send written notice to 

City Council, the NYC Department of Investigation, NYHCR, and the DHCR Tenant Protection Unit; refer 

matter to County District Attorney and State Attorney General “for potential criminal prosecution”; and 

annually report to mayor and City Council “on the punitive actions (DOB) took in every case in which it found 

evidence of a falsified application for a building permit”] 

and 

Int. 1275-2018 

[with exceptions for “emergency work or to correct outstanding code violations to protect public health and 

safety,” denies any work permit for 1 year to any building owner that performs construction without a permit on 
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tenant-occupied property, or that “falsely state[s], on construction documents [e.g., Form PW1], the number of 

occupied units” in building] 

and 

Int. 1280-2018 

[requires that Tenant Protection Plan state total number of units in building, occupied and unoccupied; 

establishes specific civil and criminal penalties (minimum of $10,000 for first offense and minimum of $25,000 

for each subsequent offense) for any false statement on Form PW1] 

 

One of the most confusing bureaucratic tasks that confront every building owner that wishes to procure a 

building permit in the City of New York is the completion of Section 26 of DOB Form PW1 (“Plan/Work 

Application”) which includes a sub-section entitled “Owner’s Certification Regarding Occupied Housing”.  For 

the several years that this sub-section has appeared on the form, and until this very day, NYC DOB and NYS 

HCR have held inconsistent and ever-changing interpretations on how to fill out certain questions in the 

subsection.  We know this through the first-hand experience of our members.  Certainly it is hard to excuse an 

application indicating a vacant property when it is clearly occupied, but the questions then delve into whether 

any apartments are subject to rent regulation (either Rent Control, or Rent Stabilization), and whether the owner 

has complied with any applicable notice requirements under those regulations.  That is where the wheels fall 

off.   

Earlier this year, DOB was denying PW1 applications if owners indicated there were rent regulated 

tenants in a building but that they did not give any notice to tenants or NYS HCR.  Since any notice requirement 

under rent regulation applies only to Rent Controlled tenancies, there would be no need to notify Rent 

Stabilized tenants, and thus owners were correct in their completion of section 26.  Eventually, DOB recognized 

this and began to process such applications.  But more recently, the NYS HCR has sought to change this 

interpretation by way of Fact Sheet #11, which deals with the demolition of a building.  CHIP has sought 

clarification on the notice requirements from both DOB and NYS HCR.  It has been almost two months and 

neither agency has provided a substantive response (although to DOB’s credit, our members have not reported 

any changes in the way the agency is applying this requirement since HCR’s revision to Fact Sheet #11).   

Despite this lack of clarity, the City Council wants it to rain fire and brimstone on an owner who errs in 

completing this section, even while the regulatory agencies themselves cannot answer the simple question as to 

the applicability of the notice requirement, or to whom notice should be given and in what form.  Consequently, 
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it is manifestly unjust and inequitable to punish owners for their legitimate confusion regarding the proper 

completion of Section 26 of Form PW1—a confusion engendered by the state and city regulatory agencies with 

jurisdiction over rent regulation and work permits.  But that is precisely what Ints. 1171-2018, 1275-2018, and 

1280-2018 do: impose draconian, strict-liability sanctions—not merely civil, but criminal, for any “false,” i.e., 

incorrect, certification in Section 26 of Form PW1, regardless of an individual owner’s good faith or (in 

extremely rare cases) lack of good faith in checking or not checking one of the boxes referred to above.   

For the reasons cited above, Ints. 1171-2018, 1275-2018, and 1280-2018 should either be rejected in 

toto, or radically amended so that the above sanctions for filling out Section 26 of Form PW1 are conditioned 

upon doing so with the intent to mislead the NYC Department of Buildings concerning the presence of 

occupants in general, and occupants subject to rent stabilization and rent control, in buildings, any unit or part 

of which the owner seeks a work permit to repair, renovate, or improve.  And as cogently argued by DOB 

Assistant Commissioner Patrick Wehle in his above-quoted 2/22/16 testimony against the former iteration of 

Int. 0975-2018, CHIP specifically objects to Int. 1275-2018’s imposition of the sanction of denial of any work 

permit for one year for any “false” —i.e., incorrect, according to DOB and DHCR’s policy du jour—

certification in Section 26 of Form PW1, on the grounds that such a sanction will stultify owners’ good-faith 

efforts to maintain and improve the residential units and common areas in their buildings. 

Testimony of Community Housing Improvement Program In Opposition To Int. 1242-2018 

[requires that number of violations issued by DOB for work without a permit or violation of a stop work order 

and findings of rent overcharges be included in HPD’s Online Portfolio Report of Registered Property Owners 

(aka Online Property Owner Registry)] 

 

CHIP objects to the inclusion of gross violation data in HPD’s forthcoming Online Portfolio Report of 

Registered Property Owners, in the absence of  any distinction between 1) cured vs. uncured, 2) open vs. closed, 

and 3) erroneous vs. proper violations issued by DOB; and between proper findings of rent overcharges vs. 

findings of rent overcharges by an agency such as DHCR that were later reversed by a court.  For instance, as 

an illustration of erroneous vs. proper violations issued by DOB, consider the very common case in which DOB 

issues a violation for work without a permit despite evidence tending to show that the work in question is no 

more than a “minor alteration” “ordinary repair,” and therefore exempt under N.Y.C. Admin. Code §28-
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105.4(2) from the requirement to obtain a DOB work permit.  The gross violation data would also be wildly 

misleading to the general public, in the absence of: 1) the size of the subject owner’s portfolio (50 violations in 

1 building vs. 50 violations in 100 buildings); and 2) the number of inspections that gave rise to the listed 

number of violations.  CHIP therefore urges the Committee on Housing and Buildings, and the City Council as 

a whole, to reject Int. 1242-2018 unless it is first amended to lend accuracy to the “violation” and “overcharge” 

figures that are to be published; and to lend context, and proportionality to the “violation data” that is to be 

published. 

Testimony of Community Housing Improvement Program In Opposition To Int. 1274-2018 

[requires owners of rent-stabilized units to “obtain the previous four years of rent amounts from [DHCR] and 

provide such rent amounts for which such documentation is available for the subject premises”] 

 

CHIP objects to this bill on the grounds that, like Int. 0059-2018 (see above), it would compel owners to 

provide data (presumably to tenants) that they could obtain themselves, immediately and for free, simply by 

going to https://portal.hcr.ny.gov/app/ask and requesting the full (not merely the last four years’) rent history of 

one’s apartment from the New York State Division of Housing and Community Renewal.  See also 

http://www.nyshcr.org/Rent/tenantresources.htm.  Since there is no reasonable policy objective that would 

justify commandeering all New York City property owners to perform a function that DHCR already 

performs—and presumably performs well—CHIP urges the Committee on Housing and Buildings, and the City 

Council as a whole, to reject Int. 1274-2018. 

Finally, there is a larger point to be made that much of the information being requested from owners, or 

provided by owners, under these bills is already available, whether in the public domain or within the data bases 

of the regulatory agencies.  Asking owners to provide the information is duplicative, and when the answers to 

questions aren’t clear, it feels like owners are being set up to fail.   

We thank you again for the opportunity to submit this testimony.  We hope to continue to have dialogue 

with the Council, the relevant agencies, and all others involved to draft bills and policies that are more effective 

at addressing the relevant issues without so many unintended consequences.  

 

https://portal.hcr.ny.gov/app/ask
http://www.nyshcr.org/Rent/tenantresources.htm











