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I. Introduction

On December 19, 2018, the Committee on Immigration, chaired by Council Member Carlos Menchaca, will hold an oversight hearing on the need for legal representation in Immigration Court under President Trump. The committee expects to receive testimony from the Mayor’s Office of Immigrant Affairs (‘MOIA’) and the Human Resources Administration (‘HRA’), as well as advocates, legal and social services providers and members of the public.
II. Background
1. Legal Representation Need in Immigration Court
a. Immigration Removal Proceedings

Immigrants, in particular those without legal status, are at risk of being deported by the Department of Homeland Security (“DHS”) if they: (i) entered the country illegally; (ii) entered the country legally, but experienced a change in status or a violation of status; (iii) are or have been convicted of criminal offenses, including crimes of moral turpitude and aggravated felonies; or (iv) failed to register for an extension of legal status or committed document fraud.
 Individuals are often identified by DHS as removable after submitting an unsuccessful application for legal immigration status, being either arrested or convicted of a crime, encountering a DHS agent when returning from international travel, or during a DHS enforcement action within the United States.
 

Once DHS identifies someone as removable, a charging document is issued to the individual (or “respondent”) and documents are filed with the immigration court, at which time the Executive Office for Immigration Review (“EOIR”) obtains jurisdiction over the matter.
 Even when EOIR has jurisdiction over a case, a respondent may still have an opportunity to challenge the order of removal. The odds of success are greatly increased, however, if the respondent has an attorney to help challenge the order, identify forms of relief, and/or apply for relief.
 The need to provide access to such attorneys and thus protect immigrants at risk of removal is of particular concern in New York City where there are more than three million immigrants, many of whom may be at risk of deportation.

b. Immigration Courts


The 59 immigration courts located throughout the United States are overseen by the EOIR.
 During removal proceedings, immigration judges independently determine whether an individual should be allowed to remain in or be removed from the United States.
 Immigration judges also have the authority to consider forms of relief from removal, such as asylum, cancellation of removal, and adjustment of status.
 

There are two immigration courts in New York City: the New York Immigration Court and the Varick Street Immigration Court. The New York Immigration Court, located at 26 Federal Plaza, serves non-detained immigrants
 and has one of the largest caseloads among immigration courts nationwide. The Varick Street Immigration Court serves detained individuals
 in removal proceedings.
 
c. Representation in Immigration Court

The number of removal proceedings in immigration courts has been increasing over time, as has the number of unrepresented respondents. For example, between 2000 and 2010, the number of removal proceedings initiated per month in immigration courts across the country increased by nearly 50 percent, totaling over 300,000 in 2010.
 During that period, the representation rate of respondents in removal proceedings remained relatively constant, and extremely low, while the actual number of unrepresented individuals doubled.
 As of July 31, 2018, pending cases in immigration courts nationwide reached nearly three-quarters of a million (746,049 cases), a 38 percent increase compared to the 542,411 cases pending at the end of January 2017 when Trump took office.
 New York State is one of the top states seeing a tremendous growth in the immigration court backlog. For example, at the end of July 2018, there were 99,290 pending cases in New York’s immigration courts.
 

Nationally, only 37 percent of all immigrants in removal proceedings secured legal representation.
 Immigrants in detention specifically were the least likely to obtain representation, as only 14 percent of detained immigrants, compared with two-thirds of non-detained immigrants, acquired legal counsel.
 These representation rates vary widely by court jurisdiction.
 New York City, with its investments in programs that provide immigration legal services to detained and non-detained immigrants, has a higher representation rate than the national average for non-detained cases, at 87 percent.
 However, as case backlogs grow larger and case delays increase, the representation rate for non-detained cases will likely decrease.

Because individuals with cases in immigration court are not entitled to government-appointed legal representation, those who cannot afford legal counsel may have no way to adequately protect themselves in immigration court proceedings. Given the complexities of immigration law, immigrants without access to attorneys may not be able to properly present their cases in immigration court.
 Additionally, lack of access to their own records and limited English proficiency can further hinder their cases.
 Data and research show that represented individuals experience significantly more successful legal outcomes than those without representation.
 For example, an analysis by the Vera Institute of Justice estimates that 48 percent of cases will end successfully for clients represented by NYIFUP
 attorneys, which is a 1,100 percent increase from the observed 4 percent success rate for unrepresented cases at Varick Street before NYIFUP.

2. Legal Landscape under President Trump

Starting in his presidential campaign, Donald J. Trump made clear that immigration reform would be a top priority of his office, with policy issues like erecting a wall along the southern U.S. border, revoking birthright citizenship, and restricting access to the U.S. to foreign-born nationals. Within the first month of his presidency, President Trump began to take actions to further his policy goals with respect to immigration. Through executive orders, agency guidance, and rulemaking, President Trump has initiated radical changes to the immigration landscape that will be felt for many years and have already increased the need for legal representation in immigration matters across the board.
 
a. Travel Ban
On January 27, 2017, newly inaugurated President Trump signed E.O. 13769, titled “Protecting the Nation from Foreign Terrorist Entry into the United States,” which, among other things, barred entry to the U.S. for foreign-born nationals from Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen for 90 days. The E.O. additionally lowered the number of refugees admitted into the U.S. to 50,000, suspended the U.S. Refugee Admissions Program (USRAP) for 120 days, and suspended entry to the U.S. for Syrian refugees indefinitely. According to a U.S. Department of Justice attorney, the E.O. resulted in 100,000 revoked visas.
 Reports vary, but more than 100 people, and potentially up to 940 individuals, were detained at airports across the U.S. in the aftermath of the E.O.’s issuance.
 On January 28, 2017, New York federal judge Ann M. Donnelly blocked part of the E.O., ruling that removal proceedings could not be initiated for individuals from the seven designated Muslim-majority nations at U.S. airports, as it would ‘violate their Due Process and Equal Protection guaranteed by the U.S. Constitution.’
 On February 3, 2017, U.S. District Court Judge James Robart blocked the ban on entry included in the E.O., and arguments were presented in the Ninth Circuit Court of Appeals beginning on February 7, 2017, where it remained blocked. On March 6, 2017, President Trump issued a new E.O. 13780, titled “Protecting the Nation from Foreign Terrorist Entry into the United States,” intended to supersede E.O. 13769. President Trump said that E.O. 13780 was “very much tailored” to the federal court determination concerning the prior E.O.
 As a result, the new E.O. banned entry to the U.S. for individuals from Lybia, Yemen, Venezuela, Iran, Somalia, North Korea, and Syria. U.S. District Court Judge Derrick Watson and U.S. District Court Judge Chuang issued preliminary injunctions blocking implementation of the order. However, the U.S. Supreme Court upheld E.O. 13780, ruling in a 5-to-4 vote that the President retains authority over securing the country’s border.
 
b. Family Separation
On April 6, 2018, then U.S. Attorney General Jeff Sessions announced a ‘zero tolerance’ policy at the U.S.-Mexico border and directed federal prosecutors to criminally prosecute all adult immigrants entering the country unlawfully, including adults entering with their minor children.  In order to comply with the requirements of the Flores settlement, the Department of Justice ('DOJ'), in coordination with DHS and the Department of Health and Human Services ('DHHS'), began implementing a 'family separation' policy, whereby children and infants were separated from their parents and placed in shelters with DHHS’s Office of Refugee Resettlement (‘ORR’) contracts located near the southern border, while their parents remained detained elsewhere, including federal prisons. As local shelters reached capacity, children were sent to ORR contracted facilities across the nation, in most cases without notifying the parent of the child’s location. Separated children were then treated as 'unaccompanied minors,' and issued Notices to Appear in Immigration Court. DHS confirmed on June 15, 2018 that nearly 2,000 children were separated from their parents between April 19, 2018 and May 31, 2018. On June 20, 2018, President Trump issued an executive order that functionally ended family separation at the U.S./Mexico border without ending the ‘zero tolerance’ policy of criminally prosecuting all unlawful entrants into the U.S. and did not set forth a reunification policy for separated families.
 While ultimately on June 26, 2018, Judge Dolly Gee of the U.S. District Court for the Central District of Central California issued an order that set deadlines for family reunification for all children to be reunited with their families within 30 days of the order, the federal administration did not meet these deadlines, stating that many of the documents linking parents to their children are missing or may have been destroyed.
 Additionally, many children were separated from their families because their parents were deported.
 Only 51 children of the total 98 children under 5 years old were reunited with their parents by July 10, 2018.
 

c. DACA
Deferred Action for Childhood Arrivals (DACA) is a non-immigrant temporary status created by President Obama’s executive action and subsequent Memorandum of Understanding (MOU) between U.S. Customs and Border Protection, U.S. Citizenship and Immigration Services, U.S. Immigration and Customs Enforcement and the U.S. Department of Homeland Security, titled “Exercising Prosecutorial Discretion with Respect to Individuals who Came to the United States as Children.”
 The action deprioritized for deportation (e.g. “deferred action”) a segment of the undocumented immigrant population that fit a specific list of criteria and granted work authorization for accepted recipients of “DACA.”

As of September 2018, there are approximately 700,000 DACA recipients across the U.S.,
 with an approximate 30,000 DACA recipients living in New York City.
 On September 5, 2017, President Trump with U.S. Attorney General announced the rescission of the DACA program, starting with the rejection of all new DACA applications and associated work authorization applications, received after September 5, 2017.
 Since then, multiple lawsuits have been brought against the Trump administration in an effort to protect the DACA program, in part or whole. As a result, two U.S. district courts have halted the termination of DACA and required USCIS to continue accepting DACA application renewals. Another U.S. District court has ordered the government to follow its original 2012 policy of not sharing DACA recipients’ private information for enforcement purposes, and a fourth U.S. court has twice issued orders to reinstate the entire 2012 DACA program. Alternately, seven states, including Texas, have filed suit in the U.S. District Court for the Southern District of Texas challenging the original 2012 DACA program, which was not ultimately upheld as of August 8, 2018. With an ambivalent future for the DACA program, current DACA recipients and potentially DACA eligible individuals continue to need legal services to assist them in navigating the application, renewal and potential rescission of the program.
d. Temporary Protected Status (TPS)
Temporary Protected Status (TPS) is a temporary immigration status granted to eligible nationals of ‘TPS-designated’ countries, currently residing in the U.S., generally derived based on in-country conditions that are deemed by the DHS to be unlivable. These conditions are typically an environmental disaster, an ongoing armed conflict, or other extraordinary and temporary conditions that prevent safe return. During the temporary designation period, eligible nationals may remain in the U.S., and may not be detained by DHS, based solely on immigration status, and are additionally eligible for work and travel authorization. There are currently over 320,000 TPS recipients in the U.S.
 Starting in the fall of 2017, President Trump began directing DHS to end TPS designations, beginning with Sudan, Haiti, and Nicaragua, followed by El Salvador in January 2018, and Honduras in May 2018.
 Under the program rules, TPS recipients from these countries would begin losing their status (e.g. “fall out of status”) as early as November 2018.
 However, on October 3, 2018, U.S. District Judge Edward Chen of the Northern District of California issued a preliminary injunction to halt the end of TPS designation for Sudan, Haiti, El Salvador, and Nicaragua, until a final ruling is issued on Ramos v. Nielsen, which would determine whether the Trump administration violated the Administrative Procedures Act (APA) in ending TPS for the referenced countries.
 Similarly to the fate of the DACA program, the survival of the TPS program is likely to be determined by the Supreme Court. In the meantime, current TPS recipients, many of whom have lived and worked in the U.S. for more than a decade, and potentially TPS eligible individuals need new levels of legal services to navigate the uncertainty of their temporary status.
e. Proposed rule on Public Charge
“Public charge” has been part of United States immigration law for more than a hundred years as a ground of inadmissibility and deportation.
 Under Section 212(a)(4) of the Immigration and Nationality Act (INA), an individual seeking admission to the United States or seeking to adjust status to permanent resident (i.e. obtaining a green card) is inadmissible if the individual “at the time of application for admission or adjustment of status, is likely at any time to become a public charge.”
 In determining inadmissibility, USCIS defined “public charge” as an individual who is likely to become “primarily dependent on the government for subsistence, as demonstrated by either the receipt of public cash assistance for income maintenance, or institutionalization for long-term care at government expense,”
 which includes “public cash assistance from income maintenance” like Supplemental Security Income (SSI), cash assistance from the Temporary Assistance for Needy Families (TANF) program and state or local cash assistance programs for income maintenance.
 Furthermore, in determining whether a noncitizen meets the definition for public charge inadmissibility, factors such as age, health, family status, assets, resources, financial status, education, and skills are considered in determining the totality of the noncitizen’s circumstances. 
On October 10, 2018, the federal administration published in the Federal Register a Notice of Proposed Rulemaking (NPRM) related to the public charge ground of inadmissibility under Section 212(a)(4) of the Immigration and Nationality Act for a sixty-day comment period.
 USCIS proposed a rule that would change the standard that is used when determining whether a noncitizen is likely at any time in the future to become a public charge, or ineligible for admission or a visa.
 The proposed rule would apply to individuals seeking admission to the U.S. from abroad on immigrant or nonimmigrant visas, individuals seeking to adjust their status to that of lawful permanent resident from within the U.S., and individuals within the U.S. who hold a temporary visa and seek to either extend their stay in the same nonimmigrant classification or to change their status to a different nonimmigrant classification.
 

The proposed rule vastly expands: (1) the programs that are subject to public charge determination; (2) when the public charge test can be applied, from primarily at adjustment of status applications to any extension or change in a non-immigrant status; (3) the definition of “primarily dependent” to “likely at any time to use or receive one or more public benefits;” and (4) the five-factor test
 that will impact people beyond public benefits use, to create a more stringent way to balance these factors, making it harder for low-income individuals to receive green cards. The definition of public benefits would expand to include programs that were previously excluded from public charge determinations, such as Non-emergency Medicaid, the Medicare Part D Low-Income Subsidy Program, the Supplemental Nutrition Assistance Program (SNAP), and several housing support programs.
 Given the vast expansion of public charge under the proposed rule, and general confusion around the complex proposal, individuals with who would be affected if the rule is enacted as proposed, and those who fear they may be affected, will require enhanced immigration legal services to address the interactions of benefits use and possible immigration legal consequences.

f. Increased Immigration Enforcement
Shortly after taking office, President Trump issued two E.O.s addressing immigration enforcement—one focused on enforcement at the southern border and the other on the interior region, which eliminated a pre-existing prioritization scheme for ICE enforcement, among other things. Under new leadership, the lack of enforcement priorities and the significant increase in discretion afforded to individual ICE and CBP agents, ICE saw a 42% increase in arrests in the first eight months of the Trump Administration.
 In the New York area, which includes the City’s five boroughs and surrounding counties, ICE arrests rose by 67% in the first eight months of the Trump Administration, when compared to the same period in 2016, and the number of arrests of immigrants with no criminal convictions skyrocketed by 225%.
 There have been an increasing number of ICE arrests conducted at ICE check-ins, USCIS interviews, and locations largely unconnected to immigration such as military bases, workplaces, neighborhood streets, and courthouses. 

Without any guidance on priorities for enforcement, immigration enforcement is uneven and unpredictable, leading many immigrant New Yorkers to alter their daily routines rather than put themselves and their family members at risk. This can mean refusing to visit certain parts of the City, keeping children home from school, or missing court dates for summonses that have not yet reached a conviction. The Atlantic reports that police departments across the country have noted a sharp decline in domestic violence and abuse calls from Latino residents, and health clinics serving mostly undocumented immigrants have also seen a decline in their patient populations.
 
Adding to its unpredictability, ICE has recently decided to end in-person immigration hearings at the local Varick Street Immigration Courthouse for “safety concerns.” In late June 2018, a group of protesters, under the name “Occupy ICE” began gathering and camping outside the loading docks of the 201 Varick Street Immigration Court in an attempt to block access.
 While the protest’s goal was to keep ICE out of the City and hamper their operations, it led to ICE putting an indefinite end to in-person hearings at the court, a first stop in processing immigration cases in the city. Pro bono legal service providers that are members of the Council-funded New York Immigrant Family Unity Project (‘NYIFUP’), released a response at the time stating, “[t]he decision by ICE to eliminate in-person appearances in court is a direct attack on people who have been waiting for months in detention for their opportunity to meet with attorneys, assert their legal right to remain in this country, and see their loved ones.”
 Unfortunately, by indefinitely ending in-person hearings, NYIFUP providers have lost the opportunity to meet new clients and inform new detainees of their right to counsel and representation prior to their first hearing before an immigration judge. According to NYIFUP representatives, many of these individuals will spend more time in detention and have a higher likelihood of being deported despite there being the possibility of a case to stay in New York as a result of the new policy.  

3. New York State Funded Legal Services

On March 24, 2017, New York State Governor Andrew Cuomo announced the creation of a Public-Private Partnership to provide legal services and deportation defense for detained immigrant New Yorkers in the state.
 Termed the “Liberty Defense Project,” the partnership was established between the New York State Department, the Carnegie Corporation of New York, the Ford Foundation, and a statewide coalition of 182 community based organizations and legal service providers.
 The New York State Office for New Americans, relying on the contracted New Americans Hotline administered by Catholic Charities, coordinates pro bono legal services and referrals for immigrants through additional partnership with private sector law firms, university legal departments, bar associations and advocacy organizations. 


A year after launch, Governor Cuomo announced the expansion of the Liberty Defense project to offer a new pro bono program that expands the legal services available to immigrant New Yorkers by relying on a network of volunteer attorneys.
 The Liberty Defense Project is the first state-led project in the nation and provides deportation defense, direct representation, legal consultations, and application assistance, in addition to community outreach and Know Your Rights trainings.
 According to Vera Institute, New York State was the first and only state in 2017 to provide representation to all unrepresented immigrants who are detained, facing deportation proceedings, and unable to afford a lawyer.
 However, there remain nearly 19,000 immigrants in New York who are in removal proceedings outside of detention and in need of a lawyer.
 
4. New York City Funded Legal Services
New York City, at the urging of the City Council, has expanded funding for immigration legal services tremendously in recent years. New York City funds these services through allocations made by the Mayoral Administration and various allocations by the City Council (termed ‘initiatives’). Apart from CUNY Citizenship Now! Program, the Human Resources Administration’s (HRA) Office of Civil Justice (OCJ) administers all immigration legal services. In total, the City’s budget for immigration legal services is currently $47.5 million, with $16.6 million from Council initiatives, and $30.9 million from Mayoral programs. There are currently four Mayoral programs, and four City Council initiatives for immigration legal services. 
a. City Council
From Fiscal 2013 to 2018, funding for the City Council’s immigration legal service initiatives increased by almost sevenfold from $6.8 million to $47.5 million. The Council’s initiatives include NYIFUP at $10 million, the Unaccompanied Minors and Families Initiative (ICARE) at $2 million, the Immigrant Opportunity Initiative (IOI) at $2.6 million, and the CUNY Citizenship Now! Program at $2.5 million.
 Additionally, the Council’s Key to the City initiative, totals $700,000 in Fiscal 2019, provides consulate identification services, financial services and college readiness workshops, and holds immigration legal screenings at each of the scheduled events in partnership with the New York Legal Assistance Group (NYLAG). 

b. Mayoral Administration
Mayoral programs for immigration legal services include baselined funding for ActionNYC at $8.7 million, the Mayoral Administration’s Immigrant Opportunity Initiative (IOI)/Deportation Defense program at $19.6 million, Community Services Block Grant (CSBG)-Funded Legal Services at $2.1 million, and Legal Services for Immigrant Survivors of Domestic Violence at $500,000.
 The immigrant legal services supported by the CSBG program consist of four separate program areas: (1) Services for Immigrants (Adults); (2) Services for Immigrant Youth; (3) Services for Immigrant Victims of Domestic Violence and Trafficking; and (4) Services for Immigrant Workers. The Mayoral Administration’s IOI/Deportation Defense program funds nonprofit legal providers to provide legal assistance to low-income immigrant New Yorkers in matters ranging from citizenship and lawful permanent residency applications, to more complex immigration matters, including asylum application assistance and removal defense. In the Fiscal 2018 Adopted budget, the Mayoral Administration increased funding for IOI to include funding for deportation defense from $5.9 million to $19.6 million. However, the Mayoral Administration imposed limitations to the population that can be served through the newly added City funding for immigration legal services. The Mayoral Administration stated that the City will not fund lawyers for immigrants facing deportation if they have been convicted of 170 serious crimes under the City’s detainer law.
 Additionally, on September 17, 2018, the Mayoral Administration announced that $4.1 million of the $19.6 million for IOI/Deportation Defense is earmarked to provide legal assistance for migrant children, both unaccompanied minors and separated children in New York City.
 

ActionNYC is a citywide community-based immigration legal services and outreach program that is one of the Mayor’s Office of Immigrant Affairs’ (MOIA) primary initiatives. Funding for ActionNYC was baselined in Fiscal 2016 at $7.9 million, but part of the funding came from the Mayoral Administration shifting IOI funding of $3.2 million that was baselined in Fiscal 2015. This resulted in a gap in the Mayoral Administration’s IOI funding in Fiscal 2016, which was later restored and baselined funding again in Fiscal 2017 at $5.9 million. Still, the Council restored the Council’s IOI program in Fiscal 2016 because smaller community-based organizations (CBOs) lost out during the request for proposal (RFP) process. Funding for ActionNYC has increased from $900,000 in Fiscal 2015 to $8.7 million in Fiscal 2018, when the Mayoral Administration increased ActionNYC’s budget to launch the program in Health + Hospitals (H+H) in partnership with NYLAG. Yet, the Council has been funding NYLAG since Fiscal 2016 through the Immigrant Health Initiative to provide legal services at H+H facilities. 

5. Models of Immigration Legal Services in Other Cities
a. District of Columbia (D.C.) 
On January 9, 2017, Mayor Bowser of the District of Columbia (D.C.) announced the creation of a city funded Immigrant Justice Legal Services (IJLS) grant program. The IJLS program would fund Community Based Organizations that provide legal services to D.C.’s immigrant population by providing the following services:

· Citizenship applications

· DACA renewal applications and work authorization applications

· Conduct Know Your Rights briefings and workshops

· Assist in asylum applications and hearings

· Deportation defense

· Financial asset and custody assistance for DC children affected by parent or guardian deportation

· ITIN number and employment assistance 

· Litigation related to using DACA applications for deportation proceedings

· Assistance with S, T, and U visas and SIJS for DC residents and their family members

· Family reunification efforts for families with at least one DC resident.
b. San Francisco, CA
On March 6, 2017, Mayor Ed Lee of San Francisco, CA announced a plan to fund the legal defense of immigrants facing deportation by allocating funds to the public defenders’ office. The funding ($200,000) is intended to pay for the hiring of three new staff attorneys and one paralegal. In February 2017, Mayor Lee announced a fund to be administered by the Interfaith Council, a local community-based organization, which would “allow corporations and philanthropic organizations to donate money toward immigrant legal defense.”

III. conclusion 

The Immigration Committee hopes this hearing will provide clarity on the current need for immigration legal services given changing policies and needs. Additionally, this hearing will explore the sphere of existing immigration legal services that the City’s immigrant population can access, identify gaps in services that may exist and explore potential solutions to filling those gaps. 
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