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I. INTRODUCTION


On December 18, 2018, the Committee on Consumer Affairs and Business Licensing, chaired by Council Member Rafael Espinal, will hold a hearing on Introductory Bill Number 1145 (Int. 1145), in relation to creating an exception to the item pricing requirement for retail stores with scanners available for consumer use; and Introductory Bill Number 1181 (Int. 1181), in relation to prohibiting the use of dogs or cats as security in certain contracts. The Committee has invited the Department of Consumer Affairs (DCA), industry representatives, advocates, and other stakeholders to present testimony on the bills. 
II. BACKGROUND
Item Pricing
In New York City, retail stores are required to comply with the City’s item pricing law that requires all products offered for sale to be individually labeled with a price sticker.
 The law also sets out specific exemptions. Provided that a shelf price is listed, the following products do not require individual pricing labels: milk; small products priced under one dollar; eggs; fresh produce; items such as gum, candies or chips that weigh less than five ounces; cigarettes and tobacco products; frozen juice; ice cream; jarred baby food; bulk items; items sold in vending machines; items sold for in-store consumption; frozen, bagged foods; and items that are on sale for less than a week and are displayed in a separate section at the end of an aisle.
 Under the definition of ‘retail store’, the legislation also specifies that this does not include stores: with less than two full-time employees; that make less than $2 million in annual gross sales; or that primarily sell food for consumption on the premises.
 
Over the past few years the Council has revisited the issue of item pricing. For example, in 2011 the previous iteration of this Committee held an oversight hearing on DCA’s enforcement of supermarket regulations after there was concern that supermarkets were regularly overcharging customers. At the hearing, industry representatives testified that, due to technological advancements with check-out and price scanners, individual item pricing was somewhat redundant. The industry also argued that, due to high rates of inventory turnover, relying on price stickers may actually increase the chances of improper pricing.
  Similarly, last year the City enacted Local Law No. 5, which gives retail stores a 30-day window to remedy a first-time item pricing violation. To avoid the payment of a civil penalty, the retailer must submit evidence that the violation has been cured within 30 days of the notice of violation and prior to the commencement of an adjudication of such notice of violation.

Cat and Dog ‘Leasing’

Growing demand for specialized dog and cat breeds has spurred a new industry within the pet world – pet financing. Under this scheme, pet stores offer customers ‘payment plans’ in order to purchase their cat or dog. Instead of paying the hefty price upfront, usually thousands of dollars, customers sign agreements to pay a certain amount each month, under the assumption that the agreement gives them ownership of the animal. However, some customers soon realize that they are simply ‘leasing’ their pet, and will not have ownership rights until the end of the payment plan. Customers have also felt blindsided by the small print within the contracts, such as, if they miss a payment, their pet can be repossessed, or to gain ownership rights they may also be required to pay additional fees once they have completed their payment plans.
 

One company offering such pet financing is Wags Lending. On their website, they refer to the service  offered as a “closed end consumer lease,” not a loan. Unlike a loan, the customer is not the owner of the animal and does not possess such ownership rights until they have met the demands of the contract – the periodic “leasing fee.”
 However, may customers report feeling swindled by the contracts – not only do they end up paying double the original ticket price, but they were unaware that they were simply ‘leasing’ their pet and thus vulnerable to repossession.
  


According to one attorney with the Federal Trade Commission (FTC), this type of scheme “has been on the FTC’s radar for about three years, and while it’s not illegal, pet shops can be held responsible.”
 The Animal Legal Defense Fund and The Human Society of the United States filed a joint complaint with the FTC urging the agency to investigate Wags Lending and associated pet stores for deceiving customers,
 and the Better Business Bureau has also issued a warning to its readers alerting them of the hidden impacts of pet financing agreements.
 This growing awareness and concern regarding ‘pet leasing’ has prompted California, Nevada and New York State to ban the practice of pet leasing.
 
III. BILL ANALYSIS
Int. 1145
Int. 1145 aims offer retail stores some relief from the burden of item pricing. Under Int. 1145, retail stores that offer price scanners for use by customers would be exempt from the item pricing requirements. The Commissioner would determine a satisfactory number of price scanners that would be required, in proportion to the size of the store, and these scanners would be functioning and clearly labelled as for use by customers. 
Int. 1181

Under Int. 1181, pet stores and other sellers would be prevented from offering financing that considers the cat or dog as security, thus making it vulnerable to repossession. The bill does not prohibit pet financing, however, it ensures that the animal could not be recovered from the person making payments. Int. 1181 also stipulates that sellers who violate such provision are subject to a $500 fine. 
 Int. No. 1145

By Council Member Espinal

..Title

A Local Law to amend the administrative code of the city of New York, in relation to creating an exception to the item pricing requirement for retail stores with scanners available for consumer use

..Body

Be it enacted by the Council as follows:
Section 1. Subdivisions a and b of section 20-708.1 of the administrative code of the city of New York, as added by local law number 84 of the year 1991, are amended to read as follows:

a. Definitions. The following terms shall have the following meanings for the purpose of this section:

1.   "Stock keeping unit", known in the industry as "SKU", shall mean each group of items offered for sale of the same brand name, quantity of contents, retail price, and variety within the following categories:

(a)   Food, including all material, solid, liquid or mixed, whether simple or compound, used or intended for consumption by human beings or domestic animals normally kept as household pets and all substances or ingredients to be added thereto for any purpose;

(b)   Napkins, facial tissues, toilet tissues, paper towelling and any disposable wrapping or container for the storage, handling, serving, or disposal of food;

(c)   Detergents, soaps and other cleansing agents; and

(d)   Non-prescription drugs, feminine hygiene products and health and beauty aids.

2.   "Stock keeping item" shall mean each individual item of a stock keeping unit offered for sale. This shall include two or more pieces packaged for sale together.

3.   "Retail store" shall mean a store engaged in selling stock keeping units at retail. A store which is not open to the general public but is reserved for use by its members shall come within the provisions of this definition unless the members must pay a direct fee to the store to qualify for membership and the store is not required to collect sales tax on transactions with members. A retail store shall not include any store which:

(a)   Has as its only full-time employee the owner thereof, or the parent, spouse, domestic partner or child of the owner, and in addition thereto not more than two full-time employees; or

(b)   Had annual gross sales of stock keeping items in the previous calendar year of less than two million dollars, unless the retail store is part of a network of subsidiaries, affiliates or other member stores, under direct or indirect common control, which, as a group, had annual gross sales of stock keeping items in the previous calendar year of two million dollars or more; or

(c)   Engages primarily in the sale of food for consumption on the premises or in a specialty trade which the commissioner determines, by rule, would be inappropriate for item pricing.

4.   "Item price" shall mean the tag, stamp or mark affixed to a stock keeping item which sets forth, in arabic numerals, the retail price thereof.

5.   "Advertised price" shall mean the price of a stock keeping unit which a retail store has caused to be disseminated by means of promotional methods such as an in-store sign, or newspaper, circular, television or radio advertising.

6.   "Shelf price" shall mean the tag or sign placed at each point of display of a stock keeping unit, which clearly sets forth the retail price of the stock keeping items within that stock keeping unit.

7.   "Computer-assisted checkout system" shall mean any electronic device, computer system or machine which indicates the selling price of a stock keeping item by interpreting its universal product code, or an in-house product code, or by use of its price look-up function.

8.   "Price look-up function" shall mean the capability of any checkout system to determine the retail price of a stock keeping item by way of the manual entry into the system of a code number assigned to that particular stock keeping unit by the retail store or by way of the checkout operator's consultation of a file maintained at the point of sale.

9.   "Inspector" shall mean the commissioner or his or her designee.

10. “Price scanner” shall mean a laser scanning or other computer assisted price checking mechanism used in conjunction with scanner codes.

b. Item pricing required. 1. Except as provided in subdivision c of this section, every person, firm, partnership, corporation or association which sells, offers for sale or exposes for sale in a retail store, a stock keeping unit, shall disclose to the consumer the item price of each stock keeping item, by causing the item price to be conspicuously, clearly and plainly marked, stamped, tagged or affixed thereto.

2. Retail store exception. A retail store is not required to comply with the item pricing requirement as provided in this subdivision where the retail store has the following:

(a) Clearly marked and functioning price scanners for consumer use;

(b) A sufficient number of price scanners, as determined by the commissioner, in proportion to the retail store size; and

(c) Clearly marked items capable of being scanned by a price scanner. 

3. Nothing in paragraph 2 of this subdivision exempts retail stores from complying with the shelf labeling requirement of section 197-b of the agriculture and markets law.

§ 2. This local law takes effect 120 days after it becomes law, except that the commissioner of consumer affairs shall take such measures as are necessary for its implementation, including the promulgation of rules, before such date.
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Int. No. 1181

By Council Member Cohen

..Title

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the use of dogs or cats as security in certain contracts

..Body

Be it enacted by the Council as follows:
Section 1. Chapter 5 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 21 to read as follows:

SUBCHAPTER 21

PROHIBITION ON THE USE OF DOGS OR CATS AS SECURITY

§ 20-840 Prohibited terms. No contract for the purchase of any permanent or temporary right or interest in a dog or a cat, or the financing of such purchase, shall include any provisions which authorize the use of a dog or a cat as security where such dog or cat may be repossessed by the seller, lessor or lender contingent on the purchaser making payments under such contract, provided that nothing in this section shall be construed to prohibit the purchase of a dog or a cat through an unsecured personal loan, nor be construed to limit the enforcement of other laws, rights or remedies which are otherwise available under any other law.

§ 20-841 Enforcement. a. Penalty. Any seller, lessor or lender who violates section 20-840 of this subchapter shall be subject to a civil penalty of no more than $500, in addition to any other penalty, remedy or relief provided for by law.

b. Effect on contract. Any provision prohibited by section 20-840 of this subchapter contained in any contract shall be unenforceable, provided that nothing in this section shall be construed to render unenforceable any lawful provisions contained in any contract.          

§ 2. This local law takes effect immediately.  
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