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Introduction
On November 20, 2018, the Committee on Governmental Operations, chaired by Council Member Fernando Cabrera, and the Committee on Oversight and Investigations, chaired by Council Member Ritchie Torres, will hold a joint oversight hearing on the New York City Board of Elections (“NYCBOE”), and their administration of the 2018 general election. The Committees anticipate hearing testimony from both the New York City Board of Elections and New York State Board of elections, as well as advocates and concerned members of the public.
The City Council regularly holds oversight and budget hearings with NYCBOE. In its oversight hearing on the 2017 elections, the Committee on Governmental Operations raised concerns about several recurring issues, including accessibility at poll sites, poll worker training, and lack of interpretation services for voters who speak languages other than those covered by the Voting Rights Act.
 As evidenced by long lines at the poll sites and other serious voting impediments discussed below, voters in the City’s 2018 general election experienced issues previously raised by the Committee in the past, as well as significant problems with ballot scanners (e.g. “voting machines”).
Background
I. New York City Board of Elections

The NYCBOE administers elections in the City of New York. It is a body created by State law, consisting of 10 Commissioners, no more than two from each borough. Each of the major political parties are eligible to recommend appointment of an equal number of Commissioners. The City Council appoints Commissioners, but only upon such recommendation from the respective political parties for that borough.
 Commissioners’ terms run for four-years,
 and they are removable from office by the Governor, for cause.
 Pursuant to State law, the NYCBOE is required to appoint an Executive Director and a Deputy Executive director, whose duties are to “supervise the operations” of the NYCBOE.

II. Preparations for the November 6, 2018 General Election

Following the September primary, the NYCBOE first discussed preparations for the general election during its October 16, 2018 meeting. Among the topics of discussion was the size of the ballots to be used on Election Day. The NYCBOE determined that, in large part due to the questions placed on the ballot by the 2018 Charter Commission, a two-page perforated ballot would be required in four of the five boroughs, with only Staten Island able to have a single sheet ballot. Also, since the Ballot on Demand
 system was described as being unable to print a perforated ballot, Staten Island would be the only borough that could supplement their Election Day ballots with that system.

In addition to the number of sheets, the NYCBOE discussed ballot size, with Brooklyn and Queens receiving 19” sheets and Manhattan and the Bronx receiving 17” sheets. According to the NYCBOE, historically, 19” ballots have caused more issues than 17” ballots.

The NYCBOE also discussed the potential for scanner jams, including the process for voiding and re-issuing a jammed ballot to a voter. The physical holding capacity of the scanner bins, 1,400 individual pieces of paper, was also raised. If turnout was below 50%, and if scanner use was alternated (between scanners), then scanner capacity would not become a general problem. In light of these concerns, the Commissioners voted to increase the number of ballots printed for each poll site from 100% of registered voters to 110%, and to increase the number of affidavit ballots from 10% of registered voters to 20%. Beyond discussing an increase in ballots due to above-mentioned concerns, higher rates of anticipated voter turnout were not discussed.

At its October 30, 2018 meeting, NYCBOE finalized the number of poll sites and required equipment for the election, based on 4,571,391 registered voters in the City:

· 1,231 poll sites

· 4,054 scanners

· 1,302 ballot marking devices (BMDs)

· 5,635 supply carts

· 16,513 privacy booths

· 36,018 chairs

· 85,039 tables

· 3,011 tablets (2,477 to poll sites, 372 to field, 152 to police precincts, and backups)

At the same meeting, the NYCBOE stated it had filled 96% of poll worker positions through training 35,556 people within 2018. While vacancies still existed, the NYCBOE’s position was that a 110% standby pool was sufficient to fill any vacancies that ultimately remained unfilled by the time of the election. In addition, NYCBOE announced that it had received a communication from the Mayor the prior day increasing the pay of both poll workers and coordinators by $50–from $200 to $250 for poll workers and $300 to $350 for coordinators.

III. The November 6, 2018 General Election

Numerous media outlets and impacted citizens reported operational and logistical breakdowns that occurred during the November 6, 2018 general election, particularly the existence of long lines at polling locations and ballot scanner malfunctions in the face of high turnout all day. For instance, shortly after 9 a.m., New York State Attorney General Barbara Underwood tweeted that her office’s Election Day Hotline was receiving complaints about broken scanners.
 At 9:30 a.m., City Council Speaker Corey Johnson tweeted that all but one scanner at his poll site (208 West 13th Street) were down.
 The New York Times collected numerous reports of long lines and broken scanners from the public during the day.
 According to the Times, all scanners broke down at one point at P.S. 22 and P.S. 130 in Brooklyn, P.S. 165 and the Church of the Holy Trinity in Manhattan, and the Queens Library, resulting in long lines. 
 At P.S. 130, a voter reported that the police were called in to help open the scanners, and at P.S. 316 in Brooklyn, a voter reported that a poll worker told voters to come back later because the line was too long.
 Gothamist maintained a live blog throughout the day that reported numerous voting problems throughout the City. 
 These problems caused hours-long delays for New Yorkers exercising their right to vote, with many holding their ballots in the drenching rain as they waited.
 Indeed, around 10 a.m. at St. Anthony of Padua Church in Brooklyn, a voter reported that the ballot scanners overheated, and voters were told to hand their ballots to a worker after waiting for an hour.
 

At P.S. 130 in Brooklyn—one of the sites where all scanners broke down—a voter reported having to leave not once but twice as a result, and only managed to vote upon returning a third time.
  Some voters at P.S. 11 in Brooklyn reported over two hour wait times in the late afternoon, despite the fact that all scanners were functioning.
 ProPublica’s “Electionland” project, a collaboration with newsrooms around the country to document Election Day problems in real time, produced a map with a dot representing each report of a malfunctioning ballot scanner. The map shows that scanner breakdowns were widespread across the entire city, with the exception of Staten Island, which had a single-page ballot.
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Source: ProPublica, last updated Nov. 8, 2018.
IV. Voting Machine Failures

Since 2010,
 voters in New York City have cast their ballots on the DS200 precinct ballot optical scanner and tabulating system from Election Systems and Software, Inc.
 The transition to new voting machines was required by the federal Help America Vote Act of 2002, as the lever voting machines previously used did not provide a mechanism for recounting votes once cast.
, 
 The DS200 system is a scanning device designed to have voters insert ballots directly into the topside scanner section of the machine, and then the scanner tabulates the votes and feeds the inserted ballot into an attached ballot storage bin.
 This voting machine is one of two approved for use by the New York State Board of Elections,
 and is also used by five other counties in the state, including Nassau, Albany and Rockland.
 As of 2018, the DS200 is in the ninth year of its ten-year “useful life cycle” and is operating on technology that is years older.
 
New York State Election Law requires the NYCBOE to test every voting machine or ballot-counting machine at least annually
 to insure that each functions properly before use in any election.
 The NYCBOE is also required to have a “sufficient number” of voting machines to “fully equip” all election districts within its jurisdiction.
 This translates to at least one scanning device for every 4,000 registered voters at each polling place.
 In practice, NYCBOE provides one scanning device per every 1,400 registered voters.
 Of its approximately 5,000 scanning device inventory,
 NYCBOE dispatched approximately 4,000 to polling locations on Election Day.  
NYCBOE is also required to appoint as many voting machine technicians and voting machine custodians as necessary to ensure proper preparation and repair of voting machines.
  Voting machine technicians are to supervise the preparation of the voting machines, inspect voting machines to insure they are in proper repair, and notify both the Board and the City Clerk of repairs found to be needed on any machine.
 They also have the authority to recommend the rejection of a machine to the Board as “not in suitable mechanical condition for use in an election.”
 On Election Day, both voting machine technicians and contracted technicians from Election Systems and Software moved between poll sites to repair voting machine failures reported by poll site coordinators. 
 No technicians were permanently stationed at any poll site.

According to the DS200 specifications, external conditions, including high humidity levels, can contribute to mechanical difficulties rendering the machines inoperable and out of service.
 On Election Day, humidity reached approximately 96%.
 Other conditions may have exacerbated or combined with the DS200’s humidity problem: the newly created, two-page perforated ballots may have swelled in the dampness of the atmosphere, or as discussed above, been drenched in the rain. The physical act of tearing the ballot along the perforations may have caused the machines to become clogged with additional fibers left dangling from the tears along the perforated edges causing ballot jams.
 The two-page ballot also meant double the paper per ballot. Although the official number of people who voted is not yet known, the unofficial results show almost two million votes cast for Governor in the City, with 90% of the scanners reporting, meaning over four million pieces of paper were to be processed by these machines on Election Day.
   
V. City Council General Election Observation Program
Overview

For the November 6, 2018 general election, volunteers from the central staff of the City Council participated in a poll site observation program, through which they observed a total of 191 poll sites across all five boroughs at different times of the day. While some poll sites appeared to be orderly, in compliance with applicable laws, and equipped to handle the volume of voters they received, many others were not. Council observers witnessed many instances of perennial problems that the NYCBOE has failed to correct, as well as the problems caused by malfunctioning ballot scanners and high voter turnout. Below is a summary and discussion of some of those findings. Examples from individual poll sites are provided, but it should be noted that the below conditions may have been observed at more than just the identified poll site(s).

Long Lines and Malfunctioning Voting Machines


In addition to the issues that have been observed in prior elections, several of which are discussed below, Council staff also observed many problems related to the unusual combination of bad weather, perforated ballots, and high voter turnout. As discussed above, the NYCBOE’s ballot scanners frequently jammed, possibly due to ballots getting damp or being torn improperly, and the perforated ballots doubled the amount of paper processed for each ballot. At 851 Grand Concourse in the Bronx, Council staff reported that some scanners were down, resulting in a 115-person line for the scanners by noon. Poll workers at the site said that a NYCBOE technician had been called at 7:30 a.m., but after several hours the technician still had not arrived. Similarly, at 419 Waverly Avenue in Brooklyn, staff reported “extreme lines” due to scanners malfunctioning and no technician onsite for upwards of five hours. At 715 Leonard Street in Brooklyn, staff reported that the lines were so long that some voters left, and three scanners that broke in the morning had still not been fixed by the time the City Council observer was there around 3 p.m. Council staff also observed long lines caused by broken scanners at several poll sites on the Upper East Side in Manhattan, including 406 East 67th Street and 110 East 88th Street, where Council staff observed voters leaving due to long lines. At 234 West 109th Street in Manhattan, staff reported that all ballot scanners were down around noon, resulting in very long lines in the school gymnasium. 


Even at sites where staff did not observe long lines severe ballot scanner malfunctions occurred. At 33-34 80th Street in Queens, poll site workers reported to the observer that the site needed technicians at least ten times during the day, and every scanner exhibited at least one problem. At the Brooklyn Museum, Council staff witnessed a scanner jam three times within one hour. Similarly, at 424 Leonard Street in Brooklyn, staff witnessed scanners jam four times during a 75-minute period, and poll workers at that site reported that scanners had malfunctioned at least 20 times that day.


In addition to ballot scanner malfunctions, many poll sites appeared to be unable to accommodate the high voter turnout in this election. At 4125 Carpenter Street in the Bronx, the staff observer reported that there was a line stretching three blocks at around 7:40 p.m., despite all scanners working at that time. On the Upper West Side of Manhattan, staff observed very long lines at several poll sites between 9 and 10 a.m.: 270 West 89th Street (multiple lines wrapped around a small room, creating a chaotic atmosphere); 151 West 84th Street (a 90-minute wait for voters); and 103 West 97th Street (over 100 people in line at the entrance, and very long lines for the privacy booths and scanners). At 601 Parkside Avenue in Brooklyn, all five scanners were full to capacity by the time the Council staff observer arrived at 5:25 p.m., causing poll workers to request that all voters use emergency ballots. Poll workers reported that they called the NYCBOE at 1 p.m., but NYCBOE staff had taken over four hours to arrive. At 510 Clermont Avenue in Brooklyn, the staff observer reported that there were significantly longer wait times (as much as one hour longer) to check in for people whose last names began with the letters A-L. Many observers also reported that many poll sites ran out of privacy folders and did not have enough pens to fill out ballots.
Accessibility


Council staff observed many poll sites that were not properly accessible to disabled and senior voters. At 240 East 109th Street in Manhattan, the accessible entrance had been moved far away from the poll site, requiring voters with disabilities to travel through a maze of hallways to reach the voting booths. Council staff reported many people with walkers and canes, and one person fell due to the slick hallways. At P.S. 139 in Queens, staff observed that the accessible entrance was far away and not readily visible from the main entrance, leading to many seniors struggling up rain-slicked stairs to the main entrance. At 341 East 270th Street in the Bronx, staff observed voters with possible disabilities leaving after being unable to tear the perforated ballot in two. Staff also observed many cases of broken ballot marking devices (“BMDs”), which are special machines that assist voters with disabilities with marking their ballots. At 1700 3rd Avenue in Manhattan, staff reported that all BMDs were broken by 10 a.m., and they were located very far from the poll site entrance. At 177 Kent Street in Brooklyn, all BMDs were jammed by 11 a.m. Staff also observed out-of-service BMDs at 143 Himrod Street, 422 Central Avenue, and 419 Waverly Avenue in Brooklyn.


Poll Workers

Inadequate poll worker training has been a recurring issue in past elections, and Council staff found examples of it in this election as well. At 191 Vermont Avenue on Staten Island, it was related to the observer that poll workers repeatedly made mistakes, including improperly asking voters for identification. At several sites in Brooklyn, Council staff observed poll workers giving voters incorrect instructions about how to fill out their ballots, including telling voters to vote a straight ticket for whatever party they were affiliated with.


Language Access


In this election, the Mayor’s Office of Immigrant Affairs (“MOIA”) placed interpreters at 100 poll sites to offer assistance to voters in languages not provided for by the NYCBOE (the additional languages were Russian, Haitian Creole, Italian, Arabic, Polish, and Yiddish).
 The NYCBOE required MOIA interpreters to set up more than 100 feet away from poll sites, the distance restriction more commonly applied to persons who are electioneering, which impaired the interpreters’ ability to assist voters, especially on a rainy day. At P.S. 139 in Queens, the Russian interpreter was set up so far from the building that the Council staff observer did not immediately notice her. Staff reported that the interpreter’s sign was soaking wet and no voters were making use of the service. At 715 Leonard Street in Brooklyn, staff reported that the Polish interpreters were far away, and voters did not know they were there. At 424 Leonard Street, staff reported that the Polish interpreters were told to move more than 101 feet away from the poll site. At 4200 16th Avenue in Brooklyn, staff observed that the Yiddish interpreter was on a different floor than the main polling area.


Other poll sites failed to meet the language demands of the voters in their community. Several poll workers and site coordinators in Brooklyn reported to Council staff observers that they needed Haitian Creole interpreters and did not have them. These included 911 Flatbush Avenue, 72 Veronica Place, and 1957 Nostrand Avenue. Council staff reported two instances in Queens of a voter asking for an Italian interpreter and none being available: 69-02 64th Street and P.S. 84, 22-45 41st Street. . Likewise at 1625 Ocean Avenue in Brooklyn. Staff observed that 7601 19th Avenue in Brooklyn needed Russian interpreters. At 24 North Henry Street in Brooklyn, MOIA provided Polish interpreters, but Council staff observed that the number they provided was not enough to meet the heavy demand at that site.
The NYCBOE also did not always provide adequate interpretation services for the languages it does accommodate. At 430 Dumont Avenue in Brooklyn, Council staff reported that the site needed a Chinese interpreter, but only had one for Spanish. There was the reverse situation at 202 Avenue C in Brooklyn – the site had a Chinese interpreter, but no Spanish interpreter. Staff observed a voter asking for a Spanish interpreter when none was available.
� In accordance with their interpretation of the federal Voting Rights Act, the NYCBOE provides interpretation services at certain poll sites in five languages other than English: Spanish, Mandarin, Cantonese, Korean, and Bengali.


� N.Y. State Election Law § 3-200.


� Id. at § 3-202.


� Id. at § 3-200(7).


� Id. at § 3-300.


� A “Ballot on Demand” System is a specialized printer for printing ballots at poll sites.


� New York Attorney General Barbara Underwood, via Twitter: � HYPERLINK "https://twitter.com/NewYorkStateAG/status/1059855970040512520" �https://twitter.com/NewYorkStateAG/status/1059855970040512520�. 


� Speaker Corey Johnson, via Twitter: � HYPERLINK "https://twitter.com/NYCSpeakerCoJo/status/1059861084448919552" �https://twitter.com/NYCSpeakerCoJo/status/1059861084448919552�. 


� Andy Newman et al., “Jammed Scanners Frustrate Voters in New York City,” New York Times, November 6, 2018, available at � HYPERLINK "https://www.nytimes.com/2018/11/06/nyregion/nyc-voting-machines.html" �https://www.nytimes.com/2018/11/06/nyregion/nyc-voting-machines.html�.


� Id.


� Id. 


� “Midterm Election 2018 Liveblog: High Turnout & Widespread Scanner Malfunctions,” Gothamist, November 6, 2018, � HYPERLINK "http://gothamist.com/2018/11/06/midterm_elections_day_liveblog_2018.php" \l "photo-1" �http://gothamist.com/2018/11/06/midterm_elections_day_liveblog_2018.php#photo-1�.


� Id. 


� Id. 


� Id.


� Id. 


� Erica Anderson et al., “Breakdown in New York City,” ProPublica, November 6, 2018, available at https://projects.propublica.org/graphics/election-2018-broken-machines?utm_content=bufferf1df0&utm_medium=social&utm_source=twitter&utm_campaign=buffer.


� With one brief exception, when lever machines were temporarily again in use, following Hurricane Sandy.


� NYC  Board of Elections contract with Election System and Software, Inc. effective June 1, 2010 (published on July 6, 2010) � HYPERLINK "https://a856-cityrecord.nyc.gov/RequestDetail/20100701006" �https://a856-cityrecord.nyc.gov/RequestDetail/20100701006� (last accessed November 19, 2018).


� Help America Vote Act, 52 U.S.C. §§ 20901 (2002) and N.Y. State Board of Elections, “Help America Vote Act Amended State Implementation Act,” May 20, 2009, available at � HYPERLINK "https://www.elections.ny.gov/NYSBOE/hava/2009_Amended_State_Plan.pdf" �https://www.elections.ny.gov/NYSBOE/hava/2009_Amended_State_Plan.pdf�. (last accessed November 19, 2018)


� The NYC Mayor’s Election Modernization Task Force, “The Urgent Need for State Voting Machine/HAVA Legislation,” March 18, 2005, available at: � HYPERLINK "http://www.nyc.gov/html/emtf/downloads/pdf/report_031805.pdf" �http://www.nyc.gov/html/emtf/downloads/pdf/report_031805.pdf�.  


� Election Systems & Software, “DS200 Operator Guide – Document Version 10.1 – Hardware Version 1.2 – Firmware Version 2.7,” February 7, 2013, available at � HYPERLINK "https://sos.idaho.gov/elect/clerk/DS200%20Procedures/ESS_EVS5000_SOP00_DS200_Operator%20Guide.pdf" �https://sos.idaho.gov/elect/clerk/DS200%20Procedures/ESS_EVS5000_SOP00_DS200_Operator%20Guide.pdf�.


� N.Y. State Board of Elections, Voting Machines – Overview, � HYPERLINK "https://www.elections.ny.gov/VotingMachines.html" �https://www.elections.ny.gov/VotingMachines.html� (last accessed November 17, 2019). 


� N.Y. State Board of Elections, ES&S DS200 Ballot Scanner, � HYPERLINK "https://www.elections.ny.gov/machine-ds200.html" �https://www.elections.ny.gov/machine-ds200.html� (last accessed November 17, 2019).


� Allie Griffin and Yaron Steinbuch, “Election boss spreads blame around for midterm chaos,” November 7, 2018, available at � HYPERLINK "https://nypost.com/2018/11/07/elections-boss-spreads-blame-around-for-midterms-chaos/" �https://nypost.com/2018/11/07/elections-boss-spreads-blame-around-for-midterms-chaos/�. 


� N.Y. State Election Law § 7-206(3).


� Id. at § 7-206(1).


� Id. at § 7-203(1).


� N.Y. Codes, Rules and Regulations § 6210.19.


� Improving Opportunities to Vote in New York State: Hearings before the Standing Committee on Election Law and Subcommittee on Election Day Operations and Voter Disenfranchisement, NYS Assembly (November 15, 2018) (Testimony of Michael Ryan, Executive Director, New York City Board of Elections).


� “Over 1,000 Ballot Scanners Went Unused During NYC Election Day Fiasco,” Gothamist, November 14, 2018 � HYPERLINK "http://gothamist.com/2018/11/14/ballot_scanner_election_boe.php" �http://gothamist.com/2018/11/14/ballot_scanner_election_boe.php�. 


� N.Y. State Election Law § 3-302(1).


� Id. at § 3-302(2).


� Id. 


� Phone conversation with NYC Board of Elections Executive Director on 11/16/18 at 1:30 PM.


� Id.


� Supra, note 14.


� Past Weather in New York, New York,  USA – November 2018, TimeandDate.com, � HYPERLINK "https://www.timeanddate.com/weather/usa/new-york/historic?month=11&year=2018" �https://www.timeanddate.com/weather/usa/new-york/historic?month=11&year=2018� (last accessed November 15, 2018).


� Phone conversation with NYC Board of Elections Executive Director on 11/16/18 at 1:30 PM.


� Improving Opportunities to Vote in New York State: Hearings before the Standing Committee on Election Law and Subcommittee on Election Day Operations and Voter Disenfranchisement, NYS Assembly (November 15, 2018) (Testimony of Michael Ryan, Executive Director, New York City Board of Elections).


� “Mayor de Blasio, Council Speaker Johnson, Council Member Treyger and City Council Expand Interpretation Services for Election Day 2018,” [Press Release], � HYPERLINK "https://www1.nyc.gov/office-of-the-mayor/news/533-18/mayor-de-blasio-council-speaker-johnson-council-member-treyger-city-council-expand" �https://www1.nyc.gov/office-of-the-mayor/news/533-18/mayor-de-blasio-council-speaker-johnson-council-member-treyger-city-council-expand�. 
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