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I. INTRODUCTION

 
On October 10, 2018 the Committee on Contracts, chaired by Council Member Justin Brannan will hold an oversight hearing on the City’s Minority and Women-Owned Business Enterprises (“M/WBE”) program. The Committee last held a hearing on M/WBE contracting in December of 2016. Those invited to testify include the Mayor’s Office of Contract Services (“MOCS”), the Department of Small Business Services (“SBS”), the Mayor’s Office of M/WBEs and other interested parties.
II. BACKGROUND 

According to the United States Small Business Administration, New York is home to millions of small businesses, which collectively employ over 3.9 million people and represent the diversity of the City.
 Despite the large presence of M/WBEs in the City, these businesses have historically struggled with participation in City contracting. The City’s M/WBE program was originally established following a 1989 voter referendum approving the establishment of a program to assist M/WBEs.
 The M/WBE disparity study conducted pursuant to the program examined the number of MWBEs that operate in the city compared to rates of procurement of government contracts and found substantial underutilization of M/WBEs.
 The study revealed that M/WBEs were underutilized in the awarding of both prime contracts and subcontracts.
 

In 2005 the Council passed Local Law 129, which re-established the City’s M/WBE program to “address the impact of discrimination on the city's procurement process, and to promote the public interest in avoiding fraud and favoritism in the procurement process, increasing competition for city business, and lowering contract costs.”  Local Law 129 set aspirational goals for City agencies to increase their contracting with MWBEs, set target percentages for certain types of contracts, and established an M/WBE certification program, which provides greater access to information about contracting opportunities through classes, networking events, targeted solicitations, and includes an online directory for certified businesses within the City that promotes M/WBE businesses to purchasers.
  

In 2013, the City passed Local Law 1
, which made a number of significant changes to the city’s M/WBE program, including: (i) removing the requirement that M/WBE goals only apply to contracts valued at one million dollars or less; (ii) the creation of “M/WBE stat,” an accountability program that requires agency M/WBE officers to convene quarterly to discuss progress with reaching M/WBE goals; (iii) requiring M/WBE reports from MOCS on a quarterly basis instead of semi-annually (as was required under Local Law 129 of 2005); and (iv) overall, improving and increasing education and outreach regarding the MWBE program and city contracting.

III. FINDINGS OF THE 2018 NYC M/WBE DISPARITY STUDY 

In May 2018, the independent consulting firm MGT Consulting Group (“MGT”) released the City of New York Disparity Study (“Disparity Study”), which analyzed the utilization rate of M/WBEs in city contracting in order to inform the city in its establishment of future aspirational goals for the M/WBE program.
 The critical question posed by the Disparity Study was whether there was “statistical evidence of disparity between the availability and utilization of M/WBE firms” by city agencies in their contracting processes.
 In the course of its analysis for the Disparity Study, MGT considered agency procurement data from 2006 – 2015, and reviewed contracting opportunities and awards in several procurement categories to determine whether there was a statistical disparity of data for particular groups identified by the M/WBE program.

The three primary recommendations from MGT in the Disparity Study were: 

1. Revising the State’s 100,000 cap on goods or commodities purchased from M/WBE firms; 

2. Crediting Asian-American firms in the Professional Services category towards M/WBE participation goals; 

3. Expanding the minority categories to include Native American firms
 


Much of the data analyzed in the Disparity Study was done in light of the administration’s stated aspirational goal of achieving 30% M/WBE utilization in procurement, as part of the OneNYC Plan.
 Unfortunately, none of the data considered by the Disparity Study takes into account programs that have been initiated since 2015, which means its findings are inherently out of date.
 Nonetheless, the utilization rates revealed in the Disparity Study are consistent with the continuation of the citywide M/WBE program in accordance with federal requirements.

A more up-to-date analysis of M/WBE procurement citywide is provided in the next section and includes data up to and including Q4 of fiscal year 2018.
IV. FISCAL YEAR 2018 M/WBE UTILIZATION 
In Fiscal Year 2018 (“FY18”) the City’s total contracting budget was $19.8 billion dollars.
 Of the City’s total contracting budget, $5.3 billion dollars was subject to the M/WBE program.
 In FY18, the City achieved a combined prime and subcontract M/WBE utilization rate of 19% amongst contracts subject to Local Law 1
, an increase from 11.4% in FY17.
 FY18 was the highest combined utilization rate under the City’s M/WBE Program. M/WBEs were awarded 16% ($835.3 million) of prime contracts in FY18 and 51% ($258 million) of subcontracts subjected to the program.

Although 35 agencies are subject to M/WBE participation goals, a significant percentage of the total dollar value of citywide awards to M/WBEs were made by three agencies, consistent with prior years.
 The Department of Design and Construction (“DDC”), the Department of Parks and Recreation (“DPR”), and the Department of Environmental Protection (‘DEP”) collectively awarded 72% of all prime and 67.75% of subcontracts awarded to M/WBEs.
 In recent years, awards made by DDC has accounted for a significant proportion of both prime and subcontract awards. In FY18, DDC awarded 467.6 million in prime contracts to M/WBEs
, an increase from $91.7 million in FY17, more than any other agency.

While certain agencies have contributed significantly to the City’s M/WBE efforts, analyzing each agency solely by the total dollar value of their awards does not present a truly accurate assessment, as many agencies have budgets that are substantially larger than others. It’s important to note that while DDC awarded the greatest dollar value in awards to M/WBEs, the agencies prime and subcontract awards represents a very small fraction of the agencies total contracting budget subject to the M/WBE program.
 

In FY18, DDC had the largest prime contracting budget, compared to all other agencies at $2.3 billion.
 While DDC awarded 19.69% ($467.6 million) to M/WBEs, the agency also awarded $1.9 billion to non-certified firms.
 Understandably, larger budgets provide different challenges to agencies than those with smaller budgets. Generally, agencies with smaller budgets have awarded a greater share of contracts to M/WBEs and have higher utilization rates, compared to agencies, like DDC, with considerably larger budgets. For example, the agency that awarded the highest percentage of its budget in prime contracts to M/WBE firms in FY18 was the NYC Commission on Human Rights (“CCHR”).
 CCHR awarded M/WBE firms 77.94% of its $1.2 million in prime contracts.
 Notably, the Department of Health and Mental Hygiene (DOHMH) awarded 99.84% of its $6.3 million in subcontracts to M/WBE firms.
 However, some agencies with substantial budgets have high utilization rates. In FY18, the New York City Police Department awarded M/WBEs nearly 50% of its $131 million dollar budget.
 Comparatively, the Department of Transit, which had the second largest contracting budget subject to the program, awarded 98% ($632 million) to non-certified firms and just 2% ($13 million) to M/WBE firms.
 The charts below illustrate the agencies with the highest and lowest M/WBE utilization rates, with budgets greater than one million dollars in FY18. 
Agencies with the Highest M/WBE Utilization Rates of Fiscal Year 2018

	Agency
	Total FY18 Budget Subject to M/WBE Goals
	% Awarded to M/WBEs

	NYC Commission on Human Rights (CCHR) 
	$1.2 Million
	77.94%

	Department of Small Business Services (SBS) 
	$3.2 Million
	74.43%

	Department of Buildings (DOB) 
	$2.4 Million
	64.88%

	New York City Police Department (NYPD)
	$131.8 Million
	49.95%

	Department of Housing, Preservation, and Development  
	$27 Million
	47.73%

	Department of Probation (DOP)
	$1.2 Million
	45.99%

	NYC Human Resources Administration (HRA) 
	$16.9 Million
	34.87%

	Department of Parks & Recreation (DPR) 
	$315.2 Million
	29.82%

	Department of Investigations (DOI) 
	$2 Million
	28.07% 


* includes agencies with budgets greater than $1 million dollars, subject to the program. 
Agencies with the Lowest M/WBE Utilization Rates of Fiscal Year 2018 

	Agency
	Total FY18 Budget Subject to M/WBE Goals
	% Awarded to M/WBEs

	Department of Transportation 
	$645.5 Million
	2.04%

	Department of Information & Telecommunications
	$513.1 Million
	4.27%

	Department of City Planning (DCP)
	$5.6 Million
	4.43%

	FDNY 
	$148.5 Million
	4.84%

	Department of Sanitation (DSNY) 
	$220.4 Million
	7.68%

	Department of Environmental Protection (DEP)
	$533.5 Million
	8.16%

	Law Department 
	$38 Million
	8.67%

	Department of Youth & Child Development (DYCD)
	$8.7 Million
	11.07%

	Department of Corrections (DOC)
	$38.6 Million
	12.35%

	DOHMH 
	$58.5 Million
	15.09%

	New York City Emergency Management (
	$8.8 Million
	17.44%

	Administration for Children Services (ACS) 
	$42.5 Million
	18.53%

	Department of Finance (DOF) 
	$4.8 Million
	19.38%

	Department of Design and Construction (DDC)
	$2.3 Billion
	19.69%

	Department of Homeless Services (DHS) 
	$57.3 Million
	22.16% 


V. DISPARITIES WITHIN CITY-CONTRACTING OF M/WBEs

Awards by Certification & Industry 

Firms included in the M/WBE Program can be certified as either a minority owned-business (“MBE”) or a women-owned business (“WBE”). Businesses owned by women of color can be certified as both and are listed as MBE/WBE. As part of the M/WBE program, participation goals are attached to four industries: construction, goods, professional services, and standard services. Of the $835 million in prime contracts awarded to M/WBE firms, 50% derived from goods contracts, 20.51% from professional services contracts, 10.93% from construction contracts, and 7.80% from standard services contracts.
 Of the $258 million in subcontract awards, 77% standard services contracts, 54.88% derived from professional services contracts and 46% from construction contracts.
 In FY18, no subcontracts for goods contracts were awarded to M/WBEs, consistent with prior years.

Awards by Race and Gender 
While the City has generally improved it’s contracting with M/WBE firms, disparities exist among the type of MWBEs awarded contracts across industries. Of the $835 million in prime contracts awarded to M/WBEs in FY18, nearly half was awarded to businesses owned by Asian Male-owned firms.
 Of the total dollar value of prime contracts awarded to M/WBEs in FY18, 47.50% were awarded to Asian Male-owned firms, 23.46% were awarded to White Women-owned firms, 9.73% to Black Male-owned firms, 8.59% to Hispanic Male-owned firms, 5.83% to Asian Women-owned firms, 2.77% to Black Women-owned firms, and 2.13% were awarded to Hispanic Women-owned firms.
 The pie chart below depicts the distribution of prime contract awards to M/WBEs by race and gender.

FY18- Total Dollar Value of Prime Awards to M/WBEs by Race and Gender 
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Of the $258 million in subcontracts awarded to M/WBE firms, 42.45% were awarded to White Women-owned firms, 21.23% to Hispanic Male-owned firms, 15.84% to Asian Male owned firms, 13.60% to Black Male-owned firms, 5.18% to Hispanic Women-owned firms, 1.08% to Asian Women-owned firms, and 0.61% to Black Women-owned firms.
 The pie chart below depicts the distribution of subcontract awards to M/WBEs by race and gender.

FY18- Total Dollar Value of Subcontract Awards to M/WBEs by Race and Gender
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In the last three fiscal years, an overwhelming share of the total value of contracts awarded to certified M/WBE firms has been awarded to businesses owned by Asian Men and White Women.
 In Fiscal Years 2016, 2017, and 2018 combined, the City awarded M/WBE firms a total of $2.3 billion dollars in prime contracts and $532 million in subcontracts.
 Asian Male and White Women-owned businesses were collectively awarded 68% of the total value in prime and subcontracts awards to M/WBEs between FY16 and FY18.
 Businesses owned by Asian Men and White Women have benefited the most from the City’s current efforts to expand contracting opportunities for M/WBEs while businesses owned by women of color have seen minimal improvement. Of the total value of all contracts awarded to M/WBE firms between FY16 and FY17, 1.78% were awarded to businesses owned by Black Women, 2.25% to Hispanic Women, and 5.52% to Asian Women owned firms.
 The chart below illustrates the distribution of all contract awards to M/WBEs between FY16 and FY18.

Total Dollar Value of Prime/Subcontracts Awarded to M/WBEs in FY16, FY17, and FY18
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From the data released by the administration, it is unclear how the proportion of certified firms and the services they provide reflect the distribution of awards. For example, more White-Women and Asian Male owned firms could be certified in particular industries than other groups, which could possibly explain why they are awarded a greater share of contracts. Additionally, there are a myriad of challenges M/WBEs experience when trying to contract with the City. These findings and trends may provide a deeper understanding of which M/WBEs need targeted supports and capacity building. 
VI. CITY PROGRAMS TO ASSIST M/WBES 
The Department of Small Business Services (“SBS”) offers several different programs to assist small businesses and M/WBES toward approval and completion of city projects. In recent years, the administration has sought to create programs that assist M/WBEs with the financing. 

A. Contract Financing Loan Fund 
The Contract Financing Loan Fund is administered by SBS and is offered to small businesses and M/WBEs that have been awarded city projects.
 The fund loans up to $500,000 at an annual interest rate of 3% to existing prime or subcontracting firms that are applying for financing toward a contract with a city agency or city-funded entity.

B. Bond Readiness Program 
The Bond Readiness Program is a 3-month intensive program offered by SBS for M/WBE-certified and small construction firms.
 The program provides a variety of financial management training and one-on-one guidance towards obtaining surety bonds and expanding bond capacity on city construction projects.
 SBS connects program participants to a network of surety companies, provides training on the surety bonding process and guidance on how to qualify for bonding.

C. Construction Mentorship Program 

The Construction Mentorship Program is a four-month intensive program offered by SBS to M/WBE-certified construction firms to assist in navigating city contracting opportunities and expanding professional networking.
 The program offers one-on-one business mentoring, specialized education and training, bidding assistance, and customized business needs assessment and growth plans to qualified M/WBE-certified construction firms.

D. NYC Goods and Services Mentorship Program 
The NYC Goods and Services Mentorship Program is a four-month intensive program offered by SBS to M/WBE-certified firms in non-construction industries.
 The program is designed to assist non-construction M/WBEs towards expanding their businesses and successfully bidding on city contracts.
 The program offers tailored business development courses, bidding assistance for city contracts, one-on-one mentoring with management consultants, and customized business assessments and growth plans.
 The target businesses of this program are certified M/WBEs looking to provide goods or professional or standard services to city agencies.

VII. ISSUES & CONCERNS
Although the 2018 Disparity Study offers the most comprehensive data on M/WBE utilization across city agencies and achieves the goal of justifying the continued existence of the M/WBE program, the data included in the study is unfortunately three years out of date.
 Since the study only covered M/WBE utilization rates through mid-2015, the study offers little information regarding the progress of the program in the last three years.  

From Fiscal Years 2016-2018 the City awarded a combined $2.8 billion in prime and subcontracts to certified M/WBE firms, which is not reflected in the study.
 The lack of inclusion of this utilization in the disparity study questions the accuracy and relevance of some of the recommendations made. One recommendation in particular, to re-establish goals for Asian Male-owned businesses in professional services contracts
, warrants more exploration as utilization rates for Asian Male owned firms in the last three years has drastically improved.

 During Fiscal Years 2016-2018, the City awarded $1.4 billion in professional services contracts to M/WBE-owned firms.
 Businesses owned by Asian Men alone were awarded 44.08% of the total value of professional services contracts during this period, a total of $617 million.
 Based on this information there remains significant disparity in utilization across M/WBE groups in professional services contracts. .
In terms of absolute numbers, M/WBE-certified professional services firms in each category were awarded on the following amount citywide between Fiscal Years 2016-2018:

Awards for Professional Services Contracts to M/WBEs FY2016-2018 

	Race/Gender
	% of total amount awarded to M/WBEs 
	Actual Dollar Amount Awarded Between FY 2016-2018 

	Asian Men 
	44.08%
	$617,116,806

	White Women
	20.24%
	$283,400,213

	Black Men 
	11.96%
	$167,429,471

	Hispanic Men
	10.77%
	$150,768,442

	Asian Women 
	10.27%
	143,750,970

	Black Women 
	1.32%
	$18,476,065

	Hispanic Women 
	1.36%
	$18,996,904


It is evident that significant disparity still exists across M/WBE firms, and much remains to be done in order to ensure each of the various M/WBE groups receives a reasonable share of city procurement contracts. The City is far behind in reaching its goals to specifically improve contracting with businesses owned by women of color, Black Men, and Hispanic Men.
Some M/WBE-certified firms have also voiced concerns regarding inconsistent procurement processes across agencies, non-standardized bidding processes, a lack of performance feedback from agency procurement officers, and ineffective training of agency contracting officers and contract managers to support M/WBE firms.
 Addressing these issues could improve the relationship between the M/WBE community and city agencies, and allow for greater engagement of M/WBEs in the procurement process citywide. 
VIII. CONCLUSION
The Committee looks forward to hearing from the Administration, advocates and industry representatives today in an effort to improve the City’s utilization of M/WBE firms as well as to mitigate some of the ongoing issues faced by M/WBEs in city procurement.  
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