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I. INTRODUCTION 

On September 20, 2018, the Committee on Juvenile Justice, chaired by Council Member Andy King, will hold a public hearing on New York City’s implementation of raising the age of criminal responsibility. The Committee has discussed this topic during a series of Council hearings, most recently in April of 2018. The Committee will also vote on Resolution Number 283 (“Res. 283”) calling upon the Governor to coordinate a review of cases involving persons convicted of a crime at the age of 16 or 17 years of age, before Raise the Age legislation went into effect, who are currently incarcerated or are sentenced in criminal court to ensure those sentences are equitable and just. Those expected to testify include representatives from New York City’s Administration of Children’s Services (“ACS”) Division of Youth and Family Justice (“DYFJ”), the Mayor’s Office of Criminal Justice, the Department of Corrections (“DOC”), the Department of Probation (“DOP”), advocates, and other interested members of the public.
II. BACKGROUND  

History of Age Delinquency in New York City

Throughout most of New York’s early history children accused of criminal offenses were prosecuted in the adult criminal system. After recognizing the harms of incarcerating children in adult penitentiaries, by the mid nineteenth-century the state legislated reforms to require that children be committed to “houses of refuge,” publicly-funded institutions with the goal of rehabilitating juvenile transgressors in lieu of imprisonment.
 In 1909, the New York State Legislature (“Legislature”) enacted its first juvenile delinquency law, which decriminalized most offenses for youth between the ages of 7 to 16.
  In 1962, the Legislature was presented with an opportunity to reexamine the age threshold of criminal responsibility with the enactment of the Family Court Act, which established the Family Court system across the state.
 At the time, the Legislature could not agree on the age threshold and tentatively selected 16 as the upper age limit of juvenile delinquency, until public hearings could be held and further studies could be presented.
 However, the issue was not revisited until recently.
  
Differences between the Criminal Justice System and Juvenile Justice System

The New York State Family Court Act gives Family Courts exclusive original jurisdiction to hear juvenile delinquency cases.
 Presently, a “Juvenile Delinquent” is a youth who is over 7 but less than 16 years of age, who commits an act that would be a crime if he or she were an adult.
 A juvenile delinquent may face a maximum placement term of 12 months for a misdemeanor;
 18 months for a felony;
 or 5 years for a violent felony, as designated by the Family Court Act.
 During the pendency of juvenile delinquency cases, juveniles are either supervised by the New York City Department of Probation (“DOP”)
 or detained in facilities overseen by DYFJ. Adjudicated youth who receive a disposition of placement in a secure setting are placed in facilities overseen by the New York State Office of Children and Family Services (“OCFS”). Because a finding of juvenile delinquency is not considered a criminal conviction,
 youth do not acquire a criminal record from juvenile delinquency proceedings. Moreover, Family Court judges, in response to a motion, may seal any records relating to a delinquency proceeding.

The juvenile justice system is generally designed to rehabilitate young people who commit offenses. Coordinated efforts are made to identify negative behavior in youth and to reform their actions by placing certain requirements on them and their families. Unfortunately, this task is often made difficult by the fact that most young people involved in the juvenile system have special needs. In 2014, approximately 42% of the 384 young people admitted into OCFS’ juvenile facilities required mental health services, and nearly 62% needed substance abuse services.
 Nationwide, it is estimated that 70% of females and 60% of males secured in juvenile facilities have a psychiatric disorder other than a conduct disorder.
 Approximately 50% of detained youth nationally have two or more mental disorders.
 As such, an important goal of the juvenile justice system is to connect young people with multi-disciplinary services such as evidence-based therapy, mentoring, mental health services, education and vocational training.  
In contrast, the adult criminal justice system is typically designed to determine appropriate punishments in retribution for bad acts, and while educational and rehabilitative options are often available to offenders, they are not the driving force behind the system.  When young people go through the adult criminal system, they often “fall through the cracks,” leaving the system with no education or skills and no services to address their individualized needs.
 According to the United States Department of Justice (“DOJ”), among youth processed in adult criminal court, those sentenced to prison had significantly greater odds of having a disruptive behavior disorder, a substance abuse disorder, or co-occurring affective and anxiety disorders than those who received a less severe sentence.
 
Shifts in Juvenile Justice Policy Informing Raise the Age Reforms
In 2012, New York launched the “Close to Home” program, which allows City youth who were previously sentenced and placed in remote, state-run facilities, to instead be placed into small, therapeutic settings closer to their families and communities.
 The initiative was fueled in large part by a high-profile DOJ investigation into abuse and violence in state-run juvenile facilities,
 as well as the rising costs and growing evidence of a failed system.
 In Fiscal Year 2017, 222 juveniles were admitted to New York City’s Close to Home facilities.
 At a hearing of the Juvenile Justice Committee held on April 14, 2016, representatives from DYFJ testified that ACS not-for-profit partners were then operating 25 non-secure placement (“NSP”) facilities and five limited-secure placement (“LSP”) facilities for New York City youth.

A century ago, virtually every state restricted a juvenile court’s jurisdiction to children less than 16 years of age.
 Today, the national norm is to prosecute juvenile transgressors under 16 in the juvenile system. In 41 states and the District of Columbia, the age of criminal responsibility starts at 18 years-old;
 and in 7 states, the age is 17 years-old.
 Until the first phase of New York’s Raise the Age legislation goes into effect this October, New York and North Carolina remain the only two states that try 16- and 17-year-olds in the adult criminal court system, regardless of the severity of the offense.
 
In New York City, the arrests of youth ages 16 and 17 has steadily declined. In 2015, 17,000 youth between the ages of 16 and 17 were arrested in New York City, compared to 26,651 in 2011.
 Overwhelmingly, crimes that led to an arrest of a young person in 2015 were misdemeanors. 71% of youth ages 16 and 17 were arrested for misdemeanors in 2015, while less than 15% were arrested for a violent crime.

III. New York State’s Plan to Raise the Age of Criminal Responsibility
The New York State Raise the Age legislation, enacted by the New York State legislature in April 2017, effectively raised the age of criminal responsibility to 17-years-old starting in October of 2018 and then to 18-years-old by October of 2019.
 Specific provisions of the legislation are as follows. 
First, the legislation mandates that once the provisions of Raise the Age are fully enacted, immediately upon arrest of any 16-or 17-year-old, a police officer must notify the youth’s parent or guardian. 
  Further, parental consent is required for all custodial questioning of youth under 18 years-old, and such questioning must occur in an age-appropriate setting and only for a reasonable duration of time.
 
Regarding court processing of 16 and 17 year-olds who have allegedly engaged in otherwise criminal conduct, once Raise the Age is fully implemented, the majority of these cases will be heard in the Family Court, with the potential to be transferred to new Youth Parts as a component of the adult criminal court.  All misdemeanors, other than Vehicle and Traffic Law offenses, will originate in Family Court.
 All felony cases will originate in the Youth Part of the adult criminal court, with non-violent felonies being transferred to the Family Court unless the District Attorney files a motion within 30 days showing “extraordinary circumstances” as to why the case should remain in the Youth Part.
 Violent felonies—excluding offenses involving the display of a deadly weapon, causing significant physical injury, or the engagement of unlawful sexual conduct—are also subject to motion for transfer from the Youth Part to the Family Court unless the District Attorney files a motion within 30 days demonstrating “extraordinary circumstances” as to why the case should remain in the Youth Part.

Additionally, the Raise the Age legislation includes substantial reforms for the detention and placement requirements of justice-involved youth. Pursuant to the new law, 16  and 17 year-olds (“Adolescent Offenders”) cannot be sentenced to or detained in facilities that also house adults.
 This includes provisions whereby no youth under 18 may be incarcerated on Rikers Island by October 1, 2018.
 Youth whose cases are resolved in Family Court will be detained or placed in ACS or OCFS operated or licensed facilities.
 Adolescent Offenders detained pre-trial will be held in a specialized secure detention facilities (“SSDs”), which will be certified and regulated by OCFS and the state Commission of Correction.
 Adolescent Offenders who are sentenced to state imprisonment will be placed in an Adolescent Offender facility developed by the state, with enhanced security managed by the New York State Department of Corrections and Community Supervision and OCFS. 

IV. New York City’s Efforts to Implement Raise the Age
ACS representatives have previously testified at hearings of the Juvenile Justice Committee on this matter, identifying a few key issues, such as staffing and security issues they face during the transition and assignment of adolescents to secure detention facilities. The Department testified before the council in April of 2018 that the unused, State-run Ella McQueen facility, which has the capacity to accommodate the City’s needs in transferring adolescents from Rikers, would not be provided to the City to house adolescents.
 Furthermore, the Administration testified that segregating juveniles from the soon-to-be transferred adolescents would be “in direct conflict with the principle of raise the age.”

Additionally, ACS expressed that they anticipate there will be a 24-month development period to properly train ACS staff to manage the expanded population of approximately 150 youth,
 coming into the juvenile justice system from Rikers Island.
 As such, DOC will have the primary responsibility for managing these youth and adolescent offenders during their transition to ACS facilities.
 DOC will then transition to an advisory role once ACS has secured adequate staff.
 DOC and ACS are jointly planning operations to reflect best practices in consideration of adolescent development, including the physical renovations of secure detention facilities.
 However, advocates have strongly opposed ACS’ plan to use Department of Correction staff in juvenile facilities to help meet these needs, and they argue this will result in transferring the culture of the adult incarceration facilities to the juvenile facilities and undermine the intention of the legislation at large.
 Recently, the Correctional Officers Benevolent Association, along with the along with the Correction Captains Association and the Assistant Deputy Wardens/Deputy Wardens Association sued the City to prevent correction personnel from being forced to work out of title in juvenile detention centers under raise the age.
  On September 17, 2018, a Queens judge issued a temporary restraining order halting the City’s plans to shift DOC officers to ACS facilities, pending an October 1st hearing to examine whether corrections officers can be forced to submit to heightened scrutiny and paperwork required to work in an ACS facility.
 
V. ISSUES AND CONCERNS
At today’s hearing, the Committee hopes to hear from the Administration on the progress that has been made to facilitate the successful implementation of the State’s Raise the Age legislation as well as the Department’s readiness to house this new population.  Specifically, the Committee seeks information on how the City will accommodate youth who are transferred from Rikers. Additionally, the Committee seeks further details on DYFJ’s plans for training staff in the juvenile facilities. The Committee is interested to learn more about the abilities of the City to accommodate the first phase of the Raise the Age implementation in October of this year and what it plans to do if the court determines DOC officers cannot be used in these facilities. 
VI. ANALYSIS OF RES. NO. 283
  
With the Raise the Age legislation being implemented, 16 and 17 year olds will benefit from the services of the juvenile system, which seeks to rehabilitate young people who commit offenses by coordinating services that meet their special needs. However, those 16 and 17 year-old offenders who were sentenced prior to the implementation of the law will continue to languish in the adult criminal justice system, unable to benefit from the rehabilitative focus envisioned by shifting that population to the juvenile justice system. 

Resolution 283 calls on the Governor to coordinate a review of cases involving persons convicted of a crime at the age of 16 or 17 years of age, before Raise the Age legislation went into effect, who are currently incarcerated or are sentenced in criminal court to ensure those sentences are equitable and just. 

Res. No. 283

Resolution calling upon the Governor to coordinate a review of cases involving persons convicted of a crime at the age of 16 or 17 years of age, before Raise the Age legislation went into effect, who are currently incarcerated or are sentenced in criminal court to ensure those sentences are equitable and just

By Council Members Powers, Brannan, and Rivera

Whereas, In April of 2017, Governor Andrew Cuomo signed legislation known as “Raise the Age” into law; and 


Whereas, Pursuant to Raise the Age, New York state will no longer automatically prosecute 16- and 17-year-olds as adults by October 2019; and 


Whereas, Prior to the passage of this legislation, cases involving 16- and 17-year-old defendants were adjudicated in the criminal justice system, and deprived of the treatment and services afforded to juveniles; and 


Whereas, In New York, juvenile cases are adjudicated in Family Court by judges with special training and access to social services; and


Whereas, The courts collaborate with the Administration for Children’s Services, the Department of Probation, the Department of Education, attorneys, community-based providers and others to provide a wide range of services to improve the lives of children and families involved in the juvenile justice system; and 


Whereas, The overarching goal of the juvenile system is to rehabilitate young people who commit offenses by coordinating services that meet their special needs; and 


Whereas, According to the Administration for Children’s Services, 46% of youth placed into juvenile detention facilities required mental health services in 2017; and


Whereas, In the New York City juvenile justice system, several programs offer a range of supervision to youth, with the goal of detaining only those who pose a high-risk to themselves or their communities; and 


Whereas, Moreover, a conviction for a juvenile in Family Court is not considered a criminal conviction and therefore youth do not have a criminal record as a result of the proceeding; and 


Whereas, Family Court Judges, in a response to a motion made by the youth, may seal any records related to the case; and 


Whereas, Before the passage of Raise the Age, cases involving 16 –and 17- year olds were adjudicated in the adult criminal justice system, which is widely considered more punitive, imposing longer prison sentences and resulting in youth having criminal records along with negative collateral consequences; and 


Whereas, Considering the significant change in practice that is being gradually implemented, incarcerated persons whose cases were adjudicated in adult criminal court, instead of Family Court, at the age of 16 or 17 should have their sentences reviewed and commuted accordingly; now, therefore, be it 


Resolved, That the Council of the City of New York calls upon the Governor to coordinate a review of cases involving persons convicted of a crime at the age of 16 or 17 years of age, before Raise the Age legislation went into effect, who are currently incarcerated or are sentenced in criminal court to ensure those sentences are equitable and just.  
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