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THE COUNCIL

REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION
MARCEL VAN OOYEN, LEGISLATIVE DIRECTOR

COMMITTEE ON GENERAL WELFARE

BILL DE BLASIO, CHAIR
September 22, 2004
INT. NO. 22:
By Council Members Brewer, Comrie, Jackson, Jennings, Koppell, Lopez, Martinez, Monserrate, Perkins, Quinn, Sanders, Seabrook, Stewart, Vann, Serrano, DeBlasio, Reyna, Moskowitz, Gonzalez, Rivera, James, Yassky, Gerson, Barron, Palma, Baez, Katz, Weprin, Clarke, Liu, Dilan, Reed, Sears, Boyland, Gentile, Recchia and Foster
TITLE:
To amend the administrative code of the city of New York, in relation to the human rights law. 

The Committee on General Welfare, chaired by Council Member Bill de Blasio, will meet on Wednesday, September 22, 2004, to consider Int. 22, a proposed local law that would amend New York City’s human rights law.  The New York City Commission on Human Rights (“CCHR”) and advocates are expected to testify.  


Int. 22 aims to ensure construction of the City’s human rights law in line with the purposes of the law enacted in 1991.  It provides clear indications that the law must be interpreted to extend protections not necessarily covered under similar federal and state anti-discrimination law.  The bill responds to concerns that construction of various provisions of the human rights law has significantly narrowed the scope of its protections over the years since its enactment in 1991.  In brief, the bill underscores several areas where New York City’s human rights law should be interpreted distinctly from similar state and federal civil rights laws and aims to strengthen the role played by CCHR in protecting New Yorkers who face discrimination.
  

The bill proposes an amendment to § 8-102 of the administrative code, which defines marital status.  The provision clarifies that the human rights law’s prohibition of discrimination on the basis of marital status applies both to the marital status of a person in isolation, as well as to the marital status of a person in relation to another person.  The proposed amendment would clarify that the human rights law prohibits discrimination against couples on the basis that they are not married, as well as on the basis that they are married.
  


The bill also would clarify anti-retaliation provisions of the human rights law by amending § 8-107 of the administrative code.  It aims to preclude decision makers from conflating issues of liability for retaliation and the appropriate level of damages to compensate a victim of retaliation, by explicitly stating that the degree of harm is an appropriate consideration only in determining the appropriate level of damages, not in establishing liability.  Further, the bill would amend § 8-130 of the administrative code concerning construction of the law.  The bill would expressly instruct decisionmakers assessing claims asserted under the city’s human rights law to  construe the human rights law independent of similar provisions of state and federal law.
 


The bill also contains provisions designed to encourage rigorous enforcement of the human rights law.  The bill would ensure that a person who successfully effects change by filing a complaint under the human rights law could receive reimbursement for costs and attorney’s fees, notwithstanding recent Supreme Court precedent overruling longstanding federal policy on a similar issue.
  The bill would allow complainants to recover costs and attorney’s fees in cases where the filing of a complaint serves as a catalyst for the change advocated in the complaint, but when the change is made by the respondent before there is a final ruling on the merits of the complaint.
  In a similar vein, the bill would help ensure effective enforcement of the human rights law at the administrative level, by allowing intervening complainants to recover costs and fees incurred in pursuing their claims after a finding of probable cause.  Further, the bill would increase the maximum civil penalties that can be awarded to $125,000 in all cases and to $250,000 in cases involving willful, wanton or malicious acts. 

The bill would take effect immediately upon enactment.  

� For example, the bill would require CCHR to conduct thorough investigations of every complaint filed under the Human Rights Law.  A 2003 report published by the Anti-Discrimination Center of Metro New York, Inc. provides a thorough discussion of concerns regarding current CCHR practices with respect to investigations of complaints filed under the Human Rights Law.  See At the Crossroads:  Is There Hope for Civil Rights Law Enforcement in New York, Anti-Discrimination Law Center of Metro New York, Inc., 6-10 (2003), at � HYPERLINK "http://www.antibiaslaw.com/today/crossroads.pdf" ��http://www.antibiaslaw.com/today/crossroads.pdf�. 


�  Cf. Levin v. Yeshiva University, 96 N.Y.2d 484, 490 (2001).  


� Several instances where courts have not engaged in an analysis of claims asserted under the city’s Human Rights Law separately from claims made under similar state and federal laws demonstrate the need for this provision.  See, e.g., Gurry v. Merck & Co., 2003 U.S. Dist. Lexis 6161 (S.D.N.Y.).  


�  See Buckhannon Bd. and Care Home, Inc. v. W. Va. Dept. of Health and Human Resources, 532 U.S. 598(2001)(holding that the catalyst theory does not provide a basis for the award of attorney’s fees under Fair Housing Act Amendments or Americans with Disabilities Act.)  


� The analysis of whether a plaintiff is entitled to recover costs and fees on a catalyst theory can be based on a three part analysis, which requires: (1) that the respondent provide at least some of the benefit sought by the lawsuit; (2) that the suit stated a genuine claim; and (3) that the suit was a substantial or significant cause of the act providing the relief.  See. e.g., Buckhannon, 532 U.S. at 627-28 (Ginsburg, J. dissenting).  
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