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TITLE:
A resolution calling upon the State Legislature to make drag racing a felony.

I.
BACKGROUND

On April 8, 2004, on Francis Lewis Boulevard in Fresh Meadows, Queens, two teenagers were seriously injured when they were struck by a vehicle engaged in a drag race.
 The half-mile long stretch of road, nicknamed the “Frannie Lew Speedway,” is a relatively isolated straightaway that has been known for years as a center for drag racing.
  This incident once again highlighted the serious problem of drag racing, which oftentimes results in serious injury and death to pedestrians and drivers of other vehicles.

The New York City Police Department (NYPD) and local prosecutors have initiated major crackdowns on illegal drag racing: the most recent, dubbed Operation Dragnet, targeted areas in the Bronx and Brooklyn by having undercover officers pose as drag racers to arrest individuals engaged in the racing and spectators who engage in illegal activity.
  Over this first weekend in May, 19 arrests were made and 300 summonses issued, including arrests for automobile theft, reckless driving, driving while intoxicated, suspended licenses and outstanding warrants.  Summonses were issued to spectators for such infractions as not using seat belts, operating an unlicensed vehicle, cracked or tinted windows or unsafe tires.  Inspector Richard Graf, chief of the NYPD Highway District, was quoted as saying that “if drag racing has been considered a tradition in New York City, that tradition is over…You drag, we snag.”

Depending on the facts of each case, the police may charge a person who engages in drag racing with a number of violations of the Vehicle and Traffic Law (VTL) and Penal Law:

Reckless Driving (VTL §1212): Defined as driving “in a manner which unreasonably interferes with the free and proper use of the public highway, or unreasonably endangers users of the public highway,” reckless driving is a misdemeanor which carries a criminal penalty of up to one year in jail and/or a thousand dollar fine.

Speed Contests and Races (VTL §1182): This section of the VTL prohibits races, exhibitions or contests of speed and indicates that “no person shall engage in or aid or abet in any motor vehicle or other speed contest or exhibition of speed on a highway.”  A violation of this section constitutes a misdemeanor punishable by “imprisonment of not more than thirty days or a fine of not less that three hundred dollars nor more than five hundred twenty-five dollars, or both such fine and imprisonment.”  A second conviction “within twelve months of a violation of this section shall be punishable by imprisonment of not more than six months or a fine of not less than five hundred twenty-five dollars nor more than seven hundred fifty dollars, or both such fine and imprisonment.”

Reckless Endangerment in the Second Degree (Penal Law §120.20): A person is guilty of reckless endangerment in the second degree when he “recklessly engages in conduct which creates a substantial risk of serious physical injury to another person.”  “Serious physical injury” means “physical injury which creates a substantial risk of death, or which causes death or serious and protracted disfigurement, protracted impairment of health or protracted loss or impairment of the function of any bodily organ.”
  A person acts recklessly when he is “aware of and consciously disregards a substantial and unjustifiable risk that such result will occur or that such circumstance exists.  The risk must be of such nature and degree that disregard thereof constitutes a gross deviation from the standard of conduct that a reasonable person would observe in the situation.”
   A misdemeanor, reckless endangerment in the second degree is punishable by up to one year in jail and/or a one thousand dollar fine.

Reckless Endangerment in the First Degree (Penal Law §120.25): A person is guilty of reckless endangerment in the first degree when “under circumstances evincing a depraved indifference to human life, he recklessly engages in conduct which creates a grave risk of death to another person.”  Reckless endangerment in the first degree is a class D felony, punishable by up to seven years in prison.

II.
INTRO 364

Intro. 364 creates a new section 10-163 of the administrative code, entitled “Speed Contests and Races,” and provides that “no person shall engage in or participate in any race, exhibition or contest of speed, or aid or abet in such race, exhibition or contest of speed, on any highway, street, alley, sidewalk or any public or private parking lot or area,” except as allowed under the VTL.  The bill defines “engage in” and “participate” as including, but not being limited to, “the operation of a motor vehicle in a manner where the operator accelerates at a high rate of speed in competition with another operator; the revving of engines; the positioning of vehicles at a starting point; and any other activity prior to the acceleration of the motor vehicles.”   A violation of this section of the bill “constitutes a misdemeanor and is punishable by imprisonment of six months or a fine of six hundred dollars, or both such fine and imprisonment.  A second conviction within ten years of a violation of this section shall be punishable by imprisonment of one year or a fine of one thousand dollars, or both such fine and imprisonment.”

Section b of the bill provides that, except as provided in the VTL, “no person shall, after traveling to a location with the intent of being a spectator, attend as a spectator any event or gathering held for the purpose of operating a motor vehicle at a high rate of speed with another motor vehicle or vehicles.”  A violation of this section of the bill constitutes a violation punishable by up to fifteen days in jail or a fine of two hundred fifty dollars, or both such fine and imprisonment.

This local law would become effective immediately.

III.
RESOLUTION 337 

Resolution 337 calls on the State Legislature to make drag racing a felony.  Indicating that the incidence of illegal street racing has increased and with it the number of injuries and fatalities attributable to such races, the resolution urges Albany to counter this trend.  Although the resolution recognizes the efforts of local District Attorneys who charge drivers engaged in drag racing with reckless endangerment in the first degree, a Class D felony, proving the elements of this crime, including that the behavior was reckless and under circumstances evincing a depraved indifference to human life, may be difficult.  The resolution urges that the mere fact of drag racing, without more, should warrant a felony charge.

� Gardiner and Morris, “Teens Seriously Hurt, Hit By Drag Racers,” Newsday, April 10, 2004.


� Cruz and Gardiner, “Boulevard Still Notorious For Racing,” Newsday, April 10, 2004.


� Woodberry, “Dragnet Targets Speeders,” Daily News, May 4, 2004; English, “19 Arrested in Drag Racing Crackdown,” Newsday, May 4, 2004.


� Id. In a program in 1994 in Queens, called Operation Hermes, 27 drivers were charged with reckless endangerment and 16 cars and 33 motorcycles were seized.  See, Hamblett, “Brown’s Views Shaped By Broad Experience,” New York Law Journal, March 15, 1999.  Another enforcement tool is the seizure of vehicles used in drag racing. See, www.nyc.gov/html/nypd/html/dclm/civenf.html  


� Penal Law § 10.00 (10)


� Penal Law § 15.05 (3)


� Examples of convictions for reckless endangerment in the second degree include: (a) Defendant led police on a high-speed chase through three towns, ran two roadblocks, ignored numerous directions to pull over, and drove at a police officer who was attempting to apprehend him (People v Simpson, 99 AD2d 555 (Second Dep’t, 1984)); (b) While driving a car, defendant ran a stop sign and failed to pull over when directed to do so by the police. A multi-vehicle chase ensued that resulted in defendant colliding with one of the police cars (People v Chaney, 163 AD2d 617 (Third Dep’t, 1990), appeal denied 76 NY2d 892)).


� Examples of convictions for reckless endangerment in the first degree include: (a) Defendant traveled in the wrong direction on a one-way street at a speed of 60 to 70 miles per hour with pedestrians in the vicinity (People v Ruiz, 159 AD2d 656 (Second Dep’t, 1990), appeal denied 76 NY2d 742); (b) A defendant operated a motor vehicle at 70 miles per hour in 25 mile per hour zone, with disregard for pedestrians (People v Pineiro, 157 AD2d 547 (First Dep’t, 1990), appeal denied 75 NY2d 922); (c) defendant, while drag racing at 5 PM in Brooklyn, sped through a yellow light, struck a young boy, and fled scene of accident (People v Legendre, 134 AD2d 525 (Second Dep’t, 1987), appeal denied 70 NY2d 957); (d) defendant drove a motor vehicle against traffic, at 65 mph, in excess of posted speed limit, and towards police vehicle (People v Cordero, 177 AD2d 499 (Second Dep’t, 1991), appeal denied 79 NY2d 826); (e) defendant chased complainant in his car at high speeds, along a narrow, dangerous road, passing her, and then coming to a complete stop in front of her car, forcing her to brake suddenly 


(People v Anglin, 266 AD2d 557 (Second Dep’t, 1999), appeal denied 94 NY2d 876); (f) defendant drove a stolen car at speeds as high as 80 to 100 miles per hour, in excess of the posted speed limit, towards oncoming traffic, and through a stop sign and numerous red lights (People v Walker, 258 AD2d 541 (Second Dep’t, 1999), appeal denied 93 NY2d 880).


� The Committee located one state, Texas, and one locality, San Diego, which makes it illegal to be a spectator at an illegal drag race. See, Section 545.420 (c), Transportation Code, State of Texas; Division 52 of Article 2 of San Diego Municipal Code.  The San Diego statute was upheld as not preempted by California state law.  See, Foley v Superior Court of San Diego County, 117 Cal.App.4th 206 (2004).  Many states and localities have laws against participating in drag racing, but the definitions of “participation” do not appear to encompass being a spectator.  See, e.g., Tennessee Code Annotated § 55-10-501 (participant, in addition to those who operate the motor vehicle, means “any person or persons who arrange for, supervise, or in any way and manner set in motion any such “drag racing” as herein defined, regardless of whether or not such person or persons may be the operator of, or be a passenger in, any motor vehicle participating in such drag racing”); Delaware Code Annotated § 4172 (“no person shall aid, abet, promote, assist or in any manner participate in any such race”); Florida Statutes Annotated § 316.191 (“a person may not in any manner participate in, coordinate, facilitate, or collect moneys at any location for any such race; ride as a passenger in; or purposefully cause the movement of traffic to slow or stop for, any such race, competition, contest, test, or exhibition”).
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