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Resolution calling upon government officials to protect and uphold First Amendment rights to freedom of speech, association and assembly.
Introduction


The Committee on Governmental Operations is conducting a third oversight hearing to identify and address public policy issues surrounding the City’s permitting procedures.  The Committee previously examined this issue on February 25 and June 10, 2003.  The Committee intends to examine the regulations governing the City’s permit application process and the criteria used by the City to determine an applicant’s suitability for a permit.  The Committee will examine how recent permits were granted or denied, particularly in regards to various anti-war rallies held in the City since February 15, 2003, specifically inquiring into the City’s denying United for Peace and Justice a permit to end their anti-war protest march with a rally in Central Park during the Republican National Convention (“RNC”).  The Committee will also consider Res. No. 389-A, which calls upon government officials to protect and uphold First Amendment rights to freedom of speech, association and assembly.

Today, the Committee expects to hear testimony from the Administration, the New York Civil Liberties Union (the “NYCLU”), United for Peace and Justice (“UPJ”), Legal Aid Society and various members of the advocacy community and members of the public.

BACKGROUND AND OVERVIEW


The New York City Administrative Code sets forth the procedures used by the City in the evaluation and eventual approval or disapproval of applications for permits to conduct parades or processions, such as a protest march or a demonstration in a public place.
 Police Department regulations further define the guidelines covering the application procedure, such as the specific information required of all applicants
 and the system for approving or disapproving permit applications.
  The City’s framework for the equitable evaluation and distribution of permits, however, has been criticized and the subject of litigation.

FEBRUARY 15, 2003 PROTEST RALLY

In response to the Department’s denial of UPJ’s application to march against the war in Iraq on February 15, 2003, the NYCLU mounted a legal challenge to the constitutionality of such a determination, whereupon on behalf of UPJ, the NYCLU filed a complaint seeking an injunction to allow protestors to march past the United Nations.  In its complaint, the NYCLU also declared that the permitting process violated the First Amendment and was unconstitutional. The Court stated that there were distinctive security concerns created by demonstrations in the vicinity of the United Nations and that threats to United Nations’ property were not merely speculative.
 Consequently, the Court found that the City’s determination was content-neutral and served a significant governmental interest.

When this Committee conducted its first hearing, the two main legal concerns the Committee addressed were whether there (i) was a per se ban on any type of march anywhere in Manhattan in connection with such rallies and (ii) whether there is a de facto ban on all “protest” marches.  The District Court, in its opinion, discussed evidence of a post 9/11 change in police policy regarding such demonstrations.
  Although the Court believed the “issue was not sufficiently developed for adjudication[,]”
 this Committee intended to ask the Police Department (the “Department”) directly if such a policy change is in effect.  The Committee also sought to ascertain when such change went into effect and the contours of such a new policy.
  The Supreme Court has stated, as the District Court noted, that “the government may impose reasonable restrictions on the time, place, or manner of protected speech[.]”
  However, such restrictions must still be content-neutral, and a complete ban on a medium of expression such as marching may be an unreasonable restriction, especially if done selectively and arbitrarily, and would be presumptively unconstitutional.  If, however, a denial of the right to march at a protest is based on content-neutral time constraints, as the District Court appeared to suggest,
 perhaps, the Police Department can develop guidelines to better allow for such marches.  The Police Department was not available at the first hearing to speak to these matters, but did testify at the second hearing, assuring the Committee that no ban on “protest” marches existed.

In addition to the permit process, this Committee also wishes to review how such rallies will be handled in the future, and how the balance between safety concerns and civil liberties will be effected.  Currently there are guidelines in the Department’s Patrol Guide that govern how the Department handles such events.
  These procedures are developed for the benefit of the public and to ensure safety.  The Committee wants to be advised of such policies for future rallies and inquire as to whether anything should be done differently or has since changed.   

The Committee will also review some budgetary concerns with crowd control techniques.  There are some studies currently being conducted that assess the budgetary impact of such techniques and the Committee believes it will be helpful for the Council, the Department and the public to be apprised of such discourse during the budget season.

NYCLU REPORT:  “ARRESTING PROTEST”

While the first NYCLU lawsuit was unsuccessful, the NYCLU did issue a report detailing some issues with the rally on February 15, 2003.  The report documents some very serious allegations of police misconduct.
  The NYCLU received 198 accounts of excessive force, 20 accounts of abuse of authority and 21 accounts of discourtesy.  Additionally, serious allegations were made in the report that the police denied arrestees/detainees their constitutional and human rights.  Also troubling, if accurate, many protestors were asked questions regarding their religious and political affiliations, which may be a severe violation of their First Amendment rights.  The NYCLU has since brought another suit against the Department for violating the state and federal constitutional rights of protestors through the use of interlocking barriers or “pens” to contain demonstrators, the use of police offices and barricades to close streets leading to demonstration sites, the use of horses to break up demonstrations, the searching of demonstrators’ bags and the prolonged detention of demonstrators charges with minor infractions.  Closing arguments for this trial are scheduled for June 17.  The Committee will further review such issues and the status of such litigation.  

CCRB FINDINGS OF FEBRUARY 15, 2003 RALLY

In the aftermath of the numerous confrontations between demonstrators and police at the February 15th rally the Civilian Complaint Review Board (“CCRB”) investigated 54 complaints containing 114 allegations of misconduct by police officers.
  Sixty-nine percent of the allegations pertained to the use of unnecessary force, far higher than the 31% percent unnecessary use of force complaints received in 2003.  The remaining abuse of authority and discourtesy allegations made up 15% and 16% of the complaints respectively, which are at far smaller levels in comparison to the percentage of authority and discourtesy allegations made in 2003, which made up 46% and 20% of the complaints, respectively.


After dropping 18 of the 54 complaints, the CCRB fully investigated 27 of the remaining 36 cases at the time their annual report was published. These 27 cases contained 46 allegations of which three were substantiated, five were exonerated, three were unfounded, and 12 were unsubstantiated. Additionally, the CCRB had to close 21 of the allegations because the officers in question could not be identified.


In their attempt to identify the officers in the allegations, CCRB requested complete and unedited video taken by the Department’s Technical Assistance Response Unit (“TARU”).  The CCRB received heavily edited videos, which provided little assistance in identifying the officers. Thus, many complaints were dropped where the officers went unidentified.


The Committee will examine the Department’s policy regarding not providing unedited TARU videos filmed during demonstrations when requested by authorities charged with oversight of the Department.

AUGUST 29, 2004 PROTEST RALLY


With the Republican National Convention being held in New York City this year, UPJ wished to hold an anti-Iraq war protest march on August 29, the day before the start of the convention. Their plans were to begin in Chelsea and march up Eighth Avenue, past Madison Square Garden, the site for the RNC, and continue on to Central Park’s Great Lawn for a rally. UPJ stated that they expect as many as 250,000 to participate in the march. 

On April 26, the Department of Parks and Recreation (“DPR”) denied UPJ the permit on the grounds that since the Great Lawn’s renovation in 1998, its official capacity is only 80,000 people and that holding a rally of such magnitude would destroy the Great Lawn, especially if wet conditions existed.  UPJ appealed the decision but on May 16, DPR denied the appeal. DPR has not permitted a large-scale protest in Central Park since 1982, which was for an anti-nuclear weapons rally.
 

In late May, the Department submitted an alternate route proposal to UPJ. Under the Department’s proposal, the March would start on West Street and proceed up the West Side Highway, turning then to Eighth Avenue and 34th Street, passing within a block of Madison Square Garden and then proceeding back down the highway for the rally at the starting point. This alternate proposal has been rejected by UPJ, “calling the march route circuitous and not going directly past the convention site” and that “[t]he City’s plan made them feel ‘marginalized.’”
 

Since the City and UPJ have yet to reach an agreement on a route, the Committee will examine the Department’s proposed route, the Department’s decision-making process that went into their proposed route, the reasons behind UPJ’s rejection of the City’s proposal and why it is important that their rally be held in Central Park. The Committee will also analyze DPR’s policies on holding large-scale protests in City parks. 

METHODS OF HANDLING LARGE EVENTS


Various jurisdictions have used different means to police mass demonstrations and other large events.  The NYPD approach, as reflected during the February 15, 2003 antiwar protest rally, appears to use very large numbers of police officers to create a huge presence and to limit the location and mobility of protestors.  This method contrasts to the approach employed by the San Francisco police department, which is one of “facilitation.”
  “Facilitation” allows protestors to demonstrate without intervention, unless laws are broken.  Another approach, called “Negotiated Management,” is much more like San Francisco’s “facilitation” approach.  Such approach seeks to “tolerate a reasonably high level of… disruption.”
  The NYPD’s approach to the February 15, 2003 rally received criticism as unnecessarily escalating confrontation.
  The Committee will inquire as to which policy NYPD follows and whether NYPD believes a shift in policy may be beneficial to the City at this juncture.



The NYCLU litigation, the anti-war demonstrations and the attendant public scrutiny of the City’s role in the permitting and law enforcement procedures
 has raised a series of public policy concerns.  The Committee will employ today’s oversight hearing to follow up on any issues related to the City’s permit process and attempt to develop remedies to ensure a fair balance between the security of public space and the preservation of civil liberties.

RES. No. 389-A

Resolution 389-A reflects New York City’s long tradition of celebrating robust public discussion of political issues, including the First Amendment expression of opinions and viewpoints through public demonstrations, marches (or parades) and rallies.  The exercise of such rights is essential to the well being of a democratic society.  However, the City must weigh security concerns, especially after 9/11, to ensure that protestors and other city residents remain safe during such events.  With many political protests scheduled during the upcoming Republican National Convention, the balance between public safety and civil liberties is a concern to the Council. 

The Council is a staunch supporter and protector of First Amendment rights of speech, association and assembly. It also understands the need for the Department to ensure the safety of demonstrators, those that they are protesting against and the general public.  However, the Council does not believe that there is any inherent conflict between the City’s duty to secure public safety and protect lawful political activity. 

To this end, the Council will strive to ensure that permit applications for public demonstrations related to the Republican National Convention are acted upon in a timely manner and that such permits are not unreasonably denied, or if granted, do not place unreasonable constraints upon the location or route and the duration of such activities. Additionally, while wanting to ensure public safety at such demonstrations, the Council calls upon the Police Department to do so within the constraints of the Handschu decree,
 so as not to infringe upon New Yorkers’ participation in political activities and provide the proper oversight and accountability regarding the Police Department’s investigation of such activities.

Resolution 389-A, in its first resolve, calls upon Mayor Michael Bloomberg, Police Commissioner Raymond Kelly, and Parks Commissioner Adrian Benepe to affirm and uphold the exercise of First Amendment rights in New York City, particularly regarding the 2004 Republican National Convention.  In the second resolve, it affirms the Council’s strong support for First Amendment values and principles and therefore calls upon City officials to take affirmative measures to uphold and protect the rights of speech, expression and association in New York City and, in particular, at the 2004 Republican National Convention, including the creation and implementation of systems and procedures to ensure a fair and expedient application process that does not place undue constraints upon expressive political activity. In the third resolve, the Council acknowledges the responsibility of the police department and other city officials to protect protesters and the city, however, in executing such responsibility, such city officials must ensure that First Amendment activity is not prohibited, denied or limited except based upon legitimate safety concerns.
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� See NYC Administrative Code § 10-110.





� See 38 RCNY § 19-03.





� See 38 RCNY § 19-04.





� The City alluded to two specific occurrences in its concerns about the security of the United Nations. One incident occurred in October 2002, when an individual jumped over a fence at the United Nations and fired seven gunshots at the building.





� See United for Peace and Justice v. The City of New York, 03 Civ. 810 (February 10, 2003) at p.2.





� Ibid. at p. 7, fn. 2.
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� For instance, the Court discusses a total ban, since September 11, 2001, on all “demonstrations, parades or other public events in front of the United Nations and the United States Mission.”  Ibid. at p. 10.





� See United 03 Civ. 810 at 8 (quoting Ward v. Rock Against Racism, 491 US 781, 791 (1989) (quoting Clark v. Community for Creative Non-Violence, 486 US 288, 293 (1984))).


 


� Ibid. at 16.  Also see dicta at 13, “[Risks to safety and security] can be reduced to a reasonable one through planning, security measures and policing.”





� See transcript from June 10, 2003 Committee on Governmental Operations hearing. 


� See Patrol Guide, “Policing Special Events/Crowd Control,” Procedure No. 213-11.  Such procedure calls for Detail Commanders to submit “critiques” that evaluate how the event went and the response of the Department to any issues at such event.  Such critique, when complete, might be helpful to better review the events on the day of the Protest.





�  The categories of misconduct used in the report generally parallel those used by the New York City Civilian Complaint Review Board: (i) Force- defined as unnecessary or excessive force, including deadly force, (ii) Abuse of Authority- defined as improper use of police powers to threaten, intimidate or otherwise mistreat a civilian, (iii) Discourtesy- defined as rude or profane gestures and/or language and (iv) Offensive Language- defined as slurs that refer to a person’s race, ethnicity, religion, gender, age, disability, or sexual orientation.  See NYCLU, “Arresting Protest,” p. 11 (Apr. 2003).





� See Civilian Complaint Review Board - Status Report, Special Study: February 15, 2003 Anti-War Protest Complaints (January - December 2003, pp37-40).


� See Sheryl McCarthy, Newsday, “Protesters Just Need to Keep Off the Grass” (May 27, 2004).





� Ibid.





� See Jim Carlton, The Wall Street Journal, “Police Utilized Varied Techniques for Handling Antiwar Protests” (April 7, 2003).





� See “Arresting Protest,” p.26.





� Ibid.





� See Curtis Taylor, “Council Plans Hearings on Cops’ Actions at Rally,” New York Newsday (February 21, 2003) and Joyce Purnick, “The Right to Assemble Hits Detours,” The New York Times (February 20, 2003).





� The Handschu decree was imposed on the Police Department by a federal court order entered in 1985 in response to a lawsuit claiming that police surveillance techniques were overly invasive and had a chilling effect on First Amendment liberties.  The Handschu guidelines (i) limited the investigation of political activity to those circumstances when there was specific information of criminal activity and (ii) established the Handschu Authority to oversee compliance of such guidelines. (See Handschu v. Special Services Division, 288 F. Supp. 2d 411 (SDNY 2003)).  
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