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TITLE:
Resolution urging the New York State Legislature to amend the Penal Law Section 130.05 to include individuals in police custody as being categorically incapable of consenting to sexual conduct with a police officer
I. INTRODUCTION 

On February 26, 2018 the Committee on Public Safety, chaired by Donovan Richards, and the Committee on the Justice System, chaired by Councilmember Rory Lancman will hold a hearing in which the Committee will examine the enforcement of marijuana laws in New York City. The Public Safety Committee will also hear Introductory Bill Number 605 (Int. 605) a local law to amend the administrative code of the city of New York, in relation to requiring the police department to submit reports on the enforcement of marijuana possession, and Resolution Number 177 (Res. 177) urging the New York State Legislature to amend the Penal Law Section 130.05 to include individuals in police custody as being categorically incapable of consenting to sexual conduct with a police officer. Those expected to testify include representatives of the New York Police Department (NYPD), Mayor’s Office of Criminal Justice (MOCJ), and various advocates, stakeholders, and members of the public.
II. BACKGROUND 
The possession and sale of recreational marijuana is prohibited pursuant to New York State Penal Law Article 221.
 However, changes in national sentiments toward drug use, laws, and policies have altered the enforcement of marijuana charges over time. 
In 1973, under former New York Governor Nelson Rockefeller, the New York State Legislature enacted laws mandating harsh penalties and longer prison terms for possession or sale of relatively small amounts of drugs.
 RDLs mandated mandatory prison sentences of up to 15 years to life for drug users and dealers, even for individuals caught with small amounts drugs, including marijuana.
 The enforcement of RDLs resulted in significant racial disparities, with over 90% of persons incarcerated pursuant to the RDLs being African American or Latino.
 Research shows that the demographics represented in incarceration do not correlate to higher rates of drug use, addiction, or sales in those communities, but rather the communities that experienced more policing.
 In fact, several studies indicate that the rate of drug use does not differ by racial groups, and instead remains consistent across demographics of the overall population.
 
In 1977, the New York State Legislature decriminalized possession of up to 25 grams of marijuana, classifying it as a non-criminal violation punishable by a $100 fine, as long as the marijuana was in private possession and not in public view. However, possessing or burning marijuana in public view was and still is classified as a class B misdemeanor. Arrests for marijuana have increased since this amendment.
 

Between 2004 and 2005, the New York State Legislature passed reforms to the RDLs, which issued determinate sentences
, reformed harsh parole practices, and allowed incarcerated persons to apply for shorter sentences.
 The laws were further amended in April of 2009, eliminating mandatory minimums, returning discretion back to judges in most drug cases, expanding upon the availability of drug treatment programs, and allowing for the conditional sealing of some charges.
 In recent years, arrests and prosecutions for marijuana in New York City have seen significant increases and decreases, suggesting that law enforcement policies are at least as important as the laws themselves.

III. PRACTICES OF THE NEW YORK CITY POLICE DEPARTMENT 
In 2010, under former NYPD Commissioner Raymond Kelly, the NYPD made 50,383 arrests, mostly of young people of color, for possession of fewer than 25 grams of marijuana.
 In the Spring of 2011, WNYC radio ran several reports profiling multiple individuals who claimed they were arrested for having small amounts of marijuana in open view when it was in fact only revealed to public view because a police officer either removed it from their person, or ordered them to empty their pockets.
 In response, then-Commissioner Kelly sent a memo instructing officers to cease this practice, and arrests decreased the following year.
 

In his 2013 mayoral campaign, Mayor de Blasio pledged that he would direct the police to reduce arrests for marijuana violations even further.
 In November of 2014, then-NYPD Commissioner William Bratton and Mayor de Blasio announced a new policy for handling low-level marijuana violations whereby possession of 25 grams of marijuana or less would result in a summons and fine instead of an arrest even if it is in public view, unless the marijuana is burning, if there is an intent to sell, or if the individual has an outstanding warrant or is in a school.
 Then-Chief of Department James O’Neill said, “The whole purpose operationally…is to keep people – keep cops on the street….”
 With this directive in place, the NYPD arrested 16,925 people for low-level marijuana possession and smoking in public in 2017.

There has been a robust public discussion of whether the NYPD’s enforcement of marijuana is proactive or reactive to community concerns. Advocates have long maintained that marijuana arrests are part of a “broken windows” policing strategy in which police officers actively seek marijuana arrests,
 whereas the NYPD has maintained that it enforces marijuana laws in response to 911 calls and community complaints.
 In order to enforce the laws relating to marijuana, officers are trained to identify what 25 grams of marijuana looks like.

IV. PRACTICES OF DISTRICT ATTORNEY’S IN NEW YORK CITY 

Each of the City’s five District Attorneys are independently elected and are given full discretion to prosecute or not prosecute any criminal act.
 The City’s District Attorneys have utilized varying practices in utilizing that discretion to deny prosecution for a wide range of types of charges, including well-publicized policies regarding fare evasion,
 trespass in public housing projects,
 and marijuana possession
 among others.

 The City’s District Attorneys are not required to disclose their practices and policies regarding prosecuting marijuana cases or any other type of case. The only known policies and practices that are publically available for each borough are those in effect in Brooklyn and Manhattan. 

Brooklyn 


The Kings County District Attorney’s Office promulgated a new policy regarding its decision to prosecute the possession of marijuana in 2014, soon after District Attorney Kenneth Thompson was elected.
 According to the District Attorney’s press release on this topic, the office would not prosecute the class B misdemeanor charge of possession of marijuana, under New York State Penal Law section 221.10, for defendants with no prior arrests or criminal convictions or those with “very minimal criminal record[s]” and who have provided the police with a “verifiable name and address.”
 

According to news reports citing data provided by the State’s Division of Criminal Justice Services, this policy had a minimal impact on the rates of prosecution for marijuana possession.
 In 2010, almost 90 percent of these arrests were prosecuted, and in 2016, approximately 82 percent of these arrests were prosecuted.

Manhattan


In September of 2017, New York County District Attorney Cy Vance announced that his office would offer an “adjournment in contemplation of dismissal,” in which criminal charges are sealed after a certain period of time without a defendant pleading guilty, on certain conditions – typically that the defendant not be arrested during this time period. 
 This new policy applies to those facing their first or second arrest.
 The new policy reduces the amount of time before a case is sealed for a first arrest, and permits the offer of an adjournment in contemplation of dismissal for a second arrest whereas the previous policy had indicated that the defendant be required to plead guilty to a non-criminal violation for a second arrest.

V. TRENDS IN MISDEMANOR ARRESTS FOR MARIJUANA CHARGES (1993-2016) 
In February 2018, the Misdemeanor Justice Project at John Jay College of Criminal Justice issued a report entitled “Trends in Arrests for Misdemeanor Charges in New York City, 1993-2016”.
 The report provides an analysis of reported violent and non-violent misdemeanor crimes and enforcement actions (non-reported crimes) over time.

Over the past two decades, arrests for all marijuana misdemeanor charges have fluctuated significantly.
 In 1993, just 5,221 arrests were made, which skyrocketed to 60,190 in 2000, then dropped to 32,735 in 2004.
 Arrests for marijuana charges then rose again in 2010 (55,623) and dropped in 2016, as the NYPD made 21,457 arrests.
 Of all arrests made between 1993 and 2016 for misdemeanor charges, the majority (82%) were for criminal possession of marijuana.
 The total number of arrests per year are not reflective of the number of individuals actually arrested, and include individuals who were arrested multiple times.
 
According to the Misdemeanor Justice Project (MJP), despite the varying number of arrests made over the years, consistent trends are present.
 Between 1993 and 2016, arrestees were overwhelmingly Black and Latino men. In 1993, the misdemeanor arrest rate for marijuana charges for males was 18.4 times higher than the arrest rate for females.
 This difference decreased only to a low of 9.0 times higher in 2016.
 During this timeframe, arrestees were also overwhelmingly Black and Latino.
 In 1993, the arrest rate for marijuana charges for Blacks was 20.9 times higher than the arrest rate for Whites.
 According to MJP, this difference increased to a peak of 23.3 times higher.
 In 2016, the arrest rate for Blacks was 7.8 times higher than for Whites.
 The figures below, provided by the Misdemeanor Justice Project report, illustrate the total number of arrests made, between 1993 and 2016, by sex and race.
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Source: Misdeamnor Justice Project Trends in Arrests for Misdemeanor Charges
VI. ISSUES & CONCERNS 


The Comittees want to learn more about the current NYPD and District Attorney policies relating to the enforcement of marijuana laws, and the perceived threat to public safety pose by the possession and use of marijuana. The Committees look forward to a discussion on the data required by Int. 605, and whether the NYPD, MOCJ or the District Attorneys are concerned by the racial disparities in marijuana enforcement, and whether there are any plans to address such disparities.
VII. ANALYSIS OF INT. 605
Section 1 of Int. 605 adds new administrative code section 14-175 requiring NYPD to report on arrests for marijuana possession. This report would include the number of arrests and summonses issued for New York State Penal Law sections 221.05, 221.10 and 221.15. The report also requires the numbers to be disaggregated by offense, race, gender, age, borough in which the enforcement action was taken, and the patrol precinct, housing police service area, and transit district in which the enforcement was taken.

Section 2 of Int. 605 would have the bill take effect immediately.

Int. No. 605
 
By Council Member Levin
 
A Local Law to amend the administrative code of the city of New York, in relation to requiring the police department to submit reports on the enforcement of marijuana possession
 
Be it enacted by the Council as follows:
 
Section 1. Chapter 1 of title 14 of the administrative code of the city of New York is amended by adding a new section 14-175 to read as follows:
§ 14-175. Marijuana possession report. a. The commissioner shall submit to the council and the mayor within twenty days of the beginning of each fiscal year quarter, and post to the department’s website within thirty days of each fiscal year quarter, a report on the number of enforcement actions for marijuana possession as defined in sections 221.05, 221.10 and 221.15 as defined in the New York state penal law, disaggregated by:
1. the number of arrests; and
2. the number of criminal summonses issued.
b. The information required pursuant to subdivision a of this section shall be listed in total and disaggregated by:
1. offense;
2. race;
3. gender;
4. age;
5. borough in which the enforcement action was taken; and
6. the patrol precinct, housing police service area, and transit district in which the enforcement was taken.
§ 2. This local law takes effect immediately.
VIII. ANALYSIS OF RES. 177
Res. 177 calls upon the New York State Legislature to amend the Penal Law Section 130.05 to include individuals in police custody as being categorically incapable of consenting to sexual conduct with a police officer. 

Res. No. 177
 
Resolution urging the New York State Legislature to amend the Penal Law Section 130.05 to include individuals in police custody as being categorically incapable of consenting to sexual conduct with a police officer
 
By Council Members Treyger, Rivera, Richards and Yeger
 
Whereas, Pursuant to section 130.05 of the New York State Penal Law, individuals in certain custodial situations, such as incarcerated or hospitalized individuals, are incapable of consenting to sexual relations with those placed in charge of their custody; and
Whereas, These laws protect vulnerable individuals from abuse; and
Whereas, New York State law contains no such provisions categorically preventing an individual in police custody from consenting to sexual conduct with a police officer; and
Whereas, The power dynamic between police officers and individuals in their custody is such that genuine consent cannot be provided; and
Whereas, The power dynamic between police officers and individuals in their custody is substantially similar to that between correction officers and inmates and other relationships already addressed in State law, and
Whereas, The lack of a State law to address this issue has already led to the alleged abuse of a person in custody by police officers; and
Whereas, For example, on September 15, 2017, two New York City Police Department detectives, placed an eighteen year old woman in custody and both police officers engaged in sexual conduct with the woman who was handcuffed in the back of their police van; and
Whereas, Both officers claim that the sexual conduct was consensual, and the woman alleges that the officers forced her to engage in sexual conduct in exchange for being released from custody without facing criminal charges; and
Whereas, Consent should not be a defense when an officer is accused of a sex crime by someone in their custody; now, therefore, be it 
Resolved, That the Council of the City of New York urges the New York State Legislature to amend the Penal Law Section 130.05 to include individuals in police custody as being categorically incapable of consenting to sexual conduct with a police officer.
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