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TITLE: 	A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of correction to record interactions in which an individual is informed about a scheduled court appearance and report on rates of court production

ADMINISTRATIVE CODE:	Amends section 9-146 to add subdivisions d, e, f and g

I. INTRODUCTION
On October 5, 2023, the Committee on Criminal Justice, chaired by Council Member Carlina Rivera, voted on Proposed Introduction Number 1094-A (“Prop. Int. No. 1094-A”) in relation to requiring the department of correction to record interactions in which an individual is informed about a scheduled court appearance and report on rates of court production. The measure passed by a vote of 6-1. On May 30, 2023, the Committee heard a prior version of this legislation During that hearing, the Committee heard testimony from the Department of Correction (DOC), Board of Correction (BOC), public defenders, and other interested parties. 
II. BACKGROUND
In New York City, DOC provides for the care, custody and control of persons accused of crimes or convicted and sentenced to one year or less in jail.[footnoteRef:1] An individual arrested for a crime may be held for up to 24 hours before being arraigned by a judge.[footnoteRef:2] Upon their arraignment, a judge determines whether to release that defendant during the pendency of a case, set bail or non-monetary conditions on that defendant, or remand them to the custody of DOC without bail. Under New York State’s criminal procedure law, judges can only impose cash bail, non-monetary conditions for release such as electronic monitoring, or remand individuals directly to jail if they find that it is specifically necessary to ensure that the defendant return for future court dates.[footnoteRef:3] If a person cannot post bail at the arraignment hearing, then they are admitted to jail and remain incarcerated until a change in bail status or the conclusion of their case. [1:  “Facilities Overview.” New York City Department of Correction, https://www1.nyc.gov/site/doc/about/facilities.page ]  [2:  The Court of Appeals held that this 24 hour limit is legally required in People ex rel. Maxian on Behalf of Roundtree v. Brown, 77 N.Y.2d 422, 570 N.E.2d 223 (1991). ]  [3:  Consolidated Laws of New York § 530.40] 

For individuals who are admitted to DOC custody, section 9-146 of the administrative code requires DOC to determine whether they have other open criminal court cases, notify the court system of their incarceration, and transport them to all required court appearances for such cases.[footnoteRef:4] In FY2024, DOC has $ 32,898,475 million budgeted for transportation, including staffing, vehicles, and maintenance costs.[footnoteRef:5]  [4:  Local Law 178 of 2016 https://nyc.legistar1.com/nyc/attachments/1454fdc3-1394-463c-9e2d-bcf97c3647a4.pdf ]  [5:  FY2024 Adopted Expense Budget https://www.nyc.gov/assets/omb/downloads/xlsx/adopt23/adopt23-expense.xlsx ] 

A. DOC Court Production Procedures
As of March 2023, the Transportation Division has a fleet of 626 vehicles including 71 transportation buses.[footnoteRef:6] One of the primary functions of this unit is the transportation of people in DOC custody to court, and DOC publishes a monthly number of “court appearances” on its website alongside other data..[footnoteRef:7] In response to a request for information from the Speaker of the Council, DOC described the following steps in the process:[footnoteRef:8]  [6:  Data provided to the Council by DOC in March 2023 ]  [7:  DOC data Dashboard - DOC (nyc.gov)]  [8:  Letter from Commissioner Louis Molina to Speaker Adrienne Adams, May 12, 2023] 

· The Office of Court Administration (OCA) maintains a court production dashboard that is shared with the Department. The dashboard has information related to each individual’s scheduled court location and part, priority production, and subsequent facility departure and arrival times. Both the Department and OCA update the dashboard with information respective to each agency. Additionally, the Department maintains an internal database with information related to court production, by borough and by case type (e.g., supreme court, criminal court, family court).
· DOC also maintains data related to production refusals that records refusal reasons, if stated, on an individualized level. Individuals can refuse to go to their scheduled court appearances for a variety of reasons, including due to being medically unfit (e.g., they have tested positive for COVID-19), religious observance, non-compliance, or other reasons. Other reasons include, but are not limited to: conflicting court appointments, priority medical appointments, facility-level incidents, etc.
· The OCA court production dashboard is updated daily by OCA such that the Department can produce a list from the dashboard of individuals scheduled for court the following day,
· Individuals who have a scheduled court appearance are woken up at 5am when lock-out begins and provided with a meal, and are escorted approximately 30 minutes later to a designated search area within the facility. Once they have been searched, individuals are escorted to the vehicle boarding area, and subsequently through the sally port and onto their assigned vehicle.
· Once each bus arrives at the designated court facility, individuals are escorted to Department court holding pens to await transfer to OCA staff at the appropriate time for their scheduled appearance. At this point, individuals are considered to be “court ready” and their arrival time is recorded and they wait to be called for their scheduled court appearance.
B. Alleged Refusals by People in Custody to Travel to Court 
There are many reasons detained individuals may decline to travel to court. As described above, transportation process is lengthy and arduous, requiring individuals to wake up in the very early hours of the morning, get searched and sit on buses and in courthouse holding pens for hours. Individuals with Enhanced Restraint or RED ID status who are deemed a higher risk of violence are put in additional restraints such as side or rear cuffs, mitts, a waist chain, and leg irons when they travel to court.[footnoteRef:9]  [9:  NYC DOC, Handbook for Detained and Sentenced Individuals, Revised 12/19 https://www.nyc.gov/assets/doc/downloads/pdf/HB_ENG.pdf ] 

While there are some instances in which people in custody decline to travel to their court appearances, criminal defense attorneys challenge the validity of many refusals.[footnoteRef:10] Despite DOC’s policy of documenting refusals with a signed form or videotaped statement, public defenders have testified they are told their clients refused to come to court but the clients later say they were never offered a ride.[footnoteRef:11] In a May 2023 survey conducted by New York County Defender Services, 66 percent of their attorney respondents stated that, on at least one occasion in the past two months, a client claimed that DOC falsified their refusal for transportation to a court appearance.[footnoteRef:12] In the same survey, attorney respondents estimated that their clients dispute DOC’s claims that a client refused court production 60 percent of the time. There is no clear recourse for challenging invalid refusals, and defense attorneys currently have to submit a subpoena to obtain access to refusal videos. [10:  New York City Council Committee on Fire and Criminal Justice Services Hearing, December 5, 2016, https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=589728&GUID=A9970797-3CE9-4E53-8C00-93CD9693D14B ]  [11:  Reuven Blau, “Justice Delayed: City Jail Staff Shortage Keeps Detainees From Getting to Court,” September 14, 2021, https://www.thecity.nyc/2021/9/14/22674823/nyc-rikers-jail-staff-shortage-keeps-detainees-from-court.]  [12:  New York County Defender Services, Testimony at May 30, 2023 Council Hearing, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=6194134&GUID=0BDEDF86-F120-4E70-AC4E-A35FFE07A56E&Options=&Search= ] 

Other stakeholders have reported additional reasons for delays or failures in court production. Public defenders testified they are told their clients are not on the “hot sheet” or “dashboard” for court production, even though their court date was included on the individual’s DOC “commit card” or documentation that includes their order(s) to appear in court.[footnoteRef:13] In a May 2023 New York County Defender Services survey, 55 percent of attorney respondents reported that, on at least one occasion in the past two months, they were informed that a client was not transported to a court appearance because the client was not on the DOC production list.[footnoteRef:14] [13:  Id. ]  [14:  Id.] 

 Correction officials and attorneys have posited DOC staffing and staff management as potential factors impacting court production.[footnoteRef:15] In 2021, Joe Russo, president of the Assistant Deputy Wardens/Deputy Wardens Association, attributed DOC’s failure to produce individuals to court to staff shortages. According to Russo, jail officials had to use the department’s centralized busing system to transport people in custody around Rikers Island or to the hospital instead of to court due to a lack of staff.[footnoteRef:16] Another contributor to the delays is that a “higher percentage of detainees are being transported via bus, because there are no longer jails in walking distance to the courthouses in Manhattan and Brooklyn, where people on trial or awaiting hearings were sometimes held. Those facilities were recently dismantled.”[footnoteRef:17]  [15:  Matt Katz, “1 in 4 people jailed in NYC are not being brought to court on time,” Gothamist, February 23, 2023, https://gothamist.com/news/1-in-4-people-jailed-in-nyc-are-not-being-brought-to-court-on-time.]  [16:  Reuven Blau, “Justice Delayed: City Jail Staff Shortage Keeps Detainees From Getting to Court,” September 14, 2021, https://www.thecity.nyc/2021/9/14/22674823/nyc-rikers-jail-staff-shortage-keeps-detainees-from-court.]  [17:  Id.] 

V. Legislative Analysis 
Prop. Int. 1094-A would require DOC to record video of every interaction between incarcerated individuals and correction officers in which an incarcerated individual is informed about a scheduled court appearance. Upon request, these video files must be provided to a defense attorney within three business days. In addition, the bill requires the department to establish a means by which real-time information regarding an incarcerated individual’s departure from their housing facility on the date of their scheduled court appearance can be communicated to defense attorneys and, if necessary, make available a telephone number where such information can be obtained. Finally, the bill requires monthly public reporting on outcomes related to court production including, the number of individuals not delivered to their court appearance, arrival times, and how often use-of-force is required to compel court attendance. 
Since introduction, the bill has been amended to remove the position of “Court Production Liaison.” It now requires DOC to independently establish, or establish by working with the office of court administration, a means by which real-time information regarding an incarcerated individual’s departure from their housing facility on the date of their scheduled court appearance can be communicated to the defense attorney on record of such incarcerated individual and, if necessary, make available a telephone number where such information can be obtained. In addition, the bill clarifies that all court production video recordings shall include the department informing an incarcerated individual that they have a court appearance, that they have the right to attend their court appearance, and the entirety of any response by the incarcerated individual or departmental intervention taken to gain compliance. The reporting requirement was amended to include reporting on the total number of court production videos stored in the department’s database and the total number of court production videos provided to defense counsel pursuant to subdivision The data must also include the number of scheduled court appearances for incarcerated individuals in a court facility, as well as virtual court appearances. In addition, the report must include the total number of individuals for which use of force was required to compel the individual to be delivered to the court facility on the date of their scheduled court appearance, disaggregated by housing facility.
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Section 1. Section 9-146 of the administrative code of the city of New York is amended by adding new subdivisions d, e, f and g to read as follows:
	d. The department shall record, via body-worn or handheld camera, video, including audio, every interaction between incarcerated individuals and correction officers in which an incarcerated individual is informed about a scheduled court appearance and shall maintain a database with the video files created pursuant to this subdivision. All video recordings shall include the department informing an incarcerated individual that they have a court appearance, that they have the right to attend their court appearance, and the entirety of any response by the incarcerated individual or departmental intervention taken to gain compliance.
e. If consent is provided to the department by an incarcerated individual, the department shall provide, within 3 business days to the defense attorney on record of such incarcerated individual, the video file of an interaction in which that incarcerated individual is informed that they have a court appearance and the entirety of any response by the incarcerated individual or departmental intervention taken to gain compliance, unless otherwise prohibited by law.
f. The department shall independently establish, or establish by working with the office of court administration, a means by which real-time information regarding an incarcerated individual’s departure from their housing facility on the date of their scheduled court appearance can be communicated to the defense attorney on record of such incarcerated individual and, if necessary, the department shall make available a telephone number where such information can be obtained.
g. No later than 30 days after the effective date of the local law that added this section, and monthly thereafter, the commissioner, in consultation with the relevant agencies, shall submit to the mayor and the speaker of the council and shall post conspicuously on the department’s website data on court production. Such data must include the total number of court production videos stored in the department’s database and the total number of court production videos provided to defense counsel pursuant to subdivision e. The data must also include the number of scheduled court appearances for incarcerated individuals in a court facility, as well as virtual court appearances. This data shall be further disaggregated by:
1. The total number of scheduled court appearances, disaggregated by housing facility and venue of the scheduled court appearance;
2. The total number of individuals that were delivered to the court facility on the date of their scheduled court appearance, disaggregated by housing facility and venue of the scheduled court appearance;
3. The total number of individuals who were not delivered to the court facility on the date of their court appearance disaggregated by housing facility and venue of the scheduled court appearance, and the reason the individual was not delivered to the court facility;
4.  The total number of individuals with an on-site court appearance that were delivered to the court facility before 10:00 a.m. on the day of their scheduled court appearance, disaggregated by venue of the scheduled court appearance;
5. The total number of individuals with an on-site court appearance that were delivered to the court facility between 10:00 a.m. and 12:00 p.m. on the day of their scheduled court appearance, disaggregated by venue of the scheduled court appearance;
6. The total number of individuals with an on-site court appearance that were delivered to the court facility after 12:00 p.m. on the day of their scheduled court appearance, disaggregated by venue of the scheduled court appearance;
7. The total number of individuals for which use of force was required to compel the individual to be delivered to the court facility on the date of their scheduled court appearance, disaggregated by housing facility.
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§ 2. This local law takes effect in 90 days. 
2

11




JW
LS #13423 
9/27/23 7:03 pm




image1.png




