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I. INTRODUCTION
On May 11, 2023, the Committee on Criminal Justice, chaired by Council Member Carlina Rivera, will vote on Proposed Introduction Number 589-A ("Prop. Int. No. 589-A") in relation to reporting on medical care and outcomes for incarcerated pregnant persons in the custody of the department of correction, Proposed Introduction Number 806-A ("Prop Int. No. 806-A) in relation to the establishment of a comprehensive jail population review program, and Proposed Resolution Number 156-A ("Prop. Res. No. 156-A"), calling on the New York State Legislature to pass, and the Governor to sign the Treatment Not Jail Act (S1976A/A1263A), which would amend Criminal Procedure Law Article 216 of the judicial diversion law in order to expand eligibility for treatment for court-involved individuals and shift the presumption from incarceration to community support. On June 28, 2022, the Committee heard a prior version of Prop. Res. No. 156-A, and on December 13, 2022 the Committee heard prior versions of Prop. Int. No. 589-A and Prop. Int. No. 806-A. During those hearings, the Committee heard testimony from the Department of Correction (DOC), and other interested parties. 
II. BACKGROUND
Jail Population and Conditions:
In New York City, DOC provides for the care, custody, and control of persons accused of crimes or convicted and sentenced to one year or less of jail time.[footnoteRef:1] As of May 3, 2023, there are 5,993 people incarcerated in New York City jails.[footnoteRef:2]  Of that total, approximately 56.2 percent of detainees identified as Black, 32.9 percent as Hispanic, 5.9 percent as white, 3.3 percent as Other, and 1.7 percent as Asian.[footnoteRef:3] Approximately four percent of detainees identified as women.[footnoteRef:4] About half the individuals in DOC custody have a mental health diagnosis, and around 16% have a serious mental health diagnosis.[footnoteRef:5] [1:  “About the New York City Department of Correction” New York City Department of Correction, https://www1.nyc.gov/site/doc/about/about-doc.page.]  [2:  https://greaterjusticeny.vera.org/nycjail/]  [3:  “NYC Department of Correction at a Glance: Information for the First 6 Months of FY2021.” Department of Correction, DOC_At_Glance_first6_months_FY2021-030921.pdf]  [4:  Id.]  [5:  Preliminary Mayor’s Management Report, Fiscal Year 2023, available at: https://www.nyc.gov/assets/operations/downloads/pdf/pmmr2023/doc.pdf] 

In 2015, DOC entered into a consent settlement in the case of Nunez vs. City of New York,[footnoteRef:6] a class action lawsuit regarding DOC's excessive use of force against those in its custody. The settlement requires DOC to implement specific policies and practices and meet certain goals. The process is overseen by a court-appointed monitor. In a status report issued on April 3, 2023, the federal monitor noted, "there have been improvements in addressing core foundational issues and in remediating the dangerous conditions in the jails—but the current state of affairs remains deeply troubling."[footnoteRef:7] As of the second quarter of fiscal year 2023, the use of force per 100 Average Daily Population (ADP) was 32.9%; this was down 3.95% from last quarter.[footnoteRef:8] In March 2023, there were 59 assaults on staff and 32 slashing and stabbing incidents, both totals higher than the previous month. In 2022, 19 people died in New York City jails, the highest rate since 1996.[footnoteRef:9]  [6:  No. 11 CIV. 5845 LTS JCF, 2013 WL 2149869 (S.D.N.Y. May 17, 2013).
]  [7:  http://tillidgroup.com/wp-content/uploads/2023/04/2023-04-03-Status-Report-of-Action-Plan.pdf]  [8:  https://comptroller.nyc.gov/services/for-the-public/department-of-correction-doc/dashboard/]  [9:  https://gothamist.com/news/nyc-detainee-death-rate-is-highest-in-25-years] 

Medical Care for Incarcerated Pregnant Persons:
	As of 2016, Correctional Health Services (CHS), a division of NYC Health + Hospitals, became the direct provider of health care in New York City's Jails.[footnoteRef:10] CHS offers health care to all persons in DOC custody.[footnoteRef:11] In addition to medical care, they also provide mental health care, substance abuse treatment, dental care, and nursery care.[footnoteRef:12] [10:  https://www.nychealthandhospitals.org/correctionalhealthservices/]  [11:  Id.]  [12:  Id. ] 

	Incarcerated pregnant persons have unique health needs related to their pregnancies, leading up to during and after their pregnancies and have a right to quality health care. Research shows that incarcerated women are more likely to suffer from substance use disorders, prior trauma and abuse, mental illness, and sexually transmitted infections than incarcerated men. These diagnoses can lead to complications in pregnancy and increase risks for both pregnant persons and fetuses.[footnoteRef:13] Governmental entities, such as CHS and the Department of Health and Mental Hygiene, produce reports on the medical care of incarcerated persons, however, reporting on the medical care and outcomes for incarcerated pregnant persons is lacking.  [13:  Sufrin, Carolyn., Kolbi-Molinas, Alexa, & Roth, Rachel, “Reproductive Justice, Health Disparities And Incarcerated Women in the United States. Perspectives on Sexual and Reproductive Health, 47(4), 213–219”, (2015), available at https://doi.org/10.1363/47e3115.] 



III. PROP. INT. 156-A
This bill would require the DOC, in consultation with relevant agencies, to report annually on medical care and outcomes for incarcerated pregnant persons. Among other things, required data would include the number of pregnant persons in custody, the number of maternal mortalities, and the number of individuals in custody receiving prenatal or postnatal care. The legislation would also require the Department to annually submit such report to the Mayor and the Speaker of the Council and post it on its website. The bill would take effect immediately upon enactment. 
Since introduction, the bill has been amended to require aggregate rather than individual reporting, in order to ensure that the privacy of incarcerated individuals is protected.  
IV. PROP. INT. 806-A
This bill would require the establishment of a jail population review program to identify people in custody of the DOC whose cases could be resolved or who could be safely released into the community. The Mayor's Office of Criminal Justice ("MOCJ") would be responsible for establishing the population review program, which will review identified criteria and provide materials to an incarcerated individual's defense attorney related to such review at the earliest practicable date. MOCJ would also be required to submit a biannual report detailing the outcomes of the population review program.
Since introduction, the bill has been amended to create a more centralized structure in which MOCJ would be responsible for collecting relevant information that will aid in the case processing and provide that information to the individuals' attorney.  
V. PROP. RES. 156-A
This resolution calls on the New York State Legislature to pass, and the Governor to sign the Treatment Not Jail Act (S1976A/A1263A), which would amend Criminal Procedure Law Article 216 of the judicial diversion law in order to expand eligibility for treatment for court-involved individuals and shift the presumption from incarceration to community support.
Since introduction, this resolution has been amended to reflect updated bill numbers for the 2023 New York State legislative session. 
































Proposed Int. No. 589-A

By Council Members Rivera, Cabán, Louis, Hanif, Joseph, Nurse, Gutiérrez, Sanchez, Ayala, Narcisse, Restler, Barron, Schulman, Hudson and Ossé

..Title
A Local Law to amend the administrative code of the city of New York, in relation to reporting on medical care and outcomes for incarcerated pregnant persons in the custody of the department of correction
..Body

Be it enacted by the Council as follows:

CONFIDENTIAL

CONFIDENTIAL
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            Section 1. Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-163 to read as follows:
§ 9-163 Medical care and outcomes for incarcerated pregnant persons. a. Definitions. For purposes of this section, the following terms have the following meanings:
Department. The term "department" means the New York city department of correction.
Maternal mortality. The term "maternal mortality" means the death of a person that occurs during pregnancy, or within one year from the end of pregnancy, regardless of the duration of such pregnancy.
Pregnancy-associated death. The term "pregnancy-associated death" means the death of a person from any cause during pregnancy or within one year from the end of pregnancy.
Pregnancy-related death. The term "pregnancy-related death" means the death of a person (i) during pregnancy or within one year from the end of pregnancy that (ii) is due to a pregnancy complication, a chain of events initiated by pregnancy or the aggravation of an unrelated condition by the physiologic effects of pregnancy. 
Relevant agencies. The term "relevant agencies" includes the department of health and mental hygiene, New York city health and hospitals corporation, any successor of an agency specified in this definition and any other agency that the service deems relevant.
Service. The term "service" means correctional health services, as defined in section 9-108.
b. Report. By no later than 90 days after the effective date of the local law that added this section, and every fifteenth day of February thereafter, correctional health services, in consultation with the relevant agencies, shall submit a report to the mayor and the speaker of the council and post such report on its website based on data from the prior calendar year. Such report shall include, but need not be limited to:
1. The number of pregnant persons in the custody of the department; 
2. The number of incarcerated pregnant persons whose pregnancy resulted in a live birth while in the custody of the department;
3. The number of incarcerated pregnant persons whose pregnancy resulted in a miscarriage while in the custody of the department;
4. The number of incarcerated pregnant persons whose pregnancy resulted in a still birth while in the custody of the department;
5. The number of maternal mortalities known to the service while in the custody of the department;
6. The number of maternal mortalities while in the custody of the department considered to be a pregnancy-associated death, if information necessary to make such determination is available to the service;
7. The number of maternal mortalities while in the custody of the department considered to be a pregnancy-related death, if information necessary to make such determination is available to the service;
8. The number of persons in the custody of the department receiving prenatal care; and
9. The number of persons in the custody of the department receiving postnatal care.  
c. Confidentiality. The service shall report information required by subdivision b of this section in a manner that does not jeopardize the confidentiality of an incarcerated pregnant person. 
CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

§ 2. This local law takes effect immediately.
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Proposed Int. No. 806-A

By Council Members Rivera, The Speaker (Council Member Adams), Hanif, Louis, Restler, Brewer, Joseph, Abreu, Cabán, Ayala, De La Rosa, Sanchez, Narcisse, Barron, Hudson and Ossé 

..Title
A Local Law to amend the administrative code of the city of New York, in relation to the establishment of a comprehensive jail population review program
..Body

Be it enacted by the Council as follows:
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Section 1. Chapter 3 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-310 to read as follows:
§ 9-310 Jail population review. a. Definition. For the purpose of this section, the following term has the following meaning:
Covered person. The term "covered person" means a person who has been in the custody of the department of correction for at least seven consecutive days.
b. No later than October 1, 2023, the office shall establish a jail population review program that shall conduct a review of covered persons to identify opportunities for early case resolution or pretrial release with any appropriate conditions. The office may implement such program in one or more boroughs, provided that the office shall implement a citywide program by July 1, 2024.
c. Review criteria. The jail population review program shall (i) establish criteria for determining whether a case presents opportunities for early case resolution or pretrial release with any appropriate conditions and (ii) review each covered person based on such criteria, to the extent the office has access to the information required by such criteria. To the extent such information is available, the criteria shall include the following:
1. The charges filed against the covered person;
2. The covered person's criminal history and any previous record with respect to court attendance;
3. Any known physical and mental health conditions;
4. Any known psychosocial conditions contributing to the individual's circumstances at the time of arrest, including, but not limited to, the individual's financial stability, mental and emotional health, housing, employment, education, and history of trauma;
5. The treatment needs of the covered person;
6. Any available community-based programming that provides services outside the department of correction;
7. The amount of bail set relative to the covered person's ability to pay bail;
8. The typical sentence imposed in similar cases; and
9. Any other information the office deems relevant.
d. The office shall provide, as early as practicable, all the material information collected during the review to the covered person's attorney. The office shall not share any confidential information with the district attorney or the court without the consent of the covered person's attorney.
e. Confidentiality. The office shall establish confidentiality protocols for the jail population review program to ensure that all information collected to conduct the individualized review required by this section is collected, maintained, and disclosed in accordance with applicable law and policies.
f. Report. The office shall publish on its website and submit to the speaker of the council and the mayor a biannual report submitted within 60 days of January 1 and July 1 of each year. Such report must include the following information, disaggregated by race, age, gender, and any relevant health designations, where such information is available to the office:
1. The number of covered persons who were reviewed;
2. The number of covered persons for whom the review required by this section was completed in (i) zero to 10 days, (ii) 11 to 20 days, or (iii) more than 21 days from the covered person's date of entry into department of correction custody;
3. The number of covered persons identified as having opportunities for early case resolution or pretrial release with appropriate conditions;
4. The number of covered persons identified in paragraph 3 of this subdivision who were released from incarceration, disaggregated by the disposition or status of such person's case and the conditions of pretrial release, if any; 
5. The number of covered persons identified in paragraph 4 of this subdivision who were subsequently arraigned on a new offense within the prior 6 months.
The report shall use an asterisk in place of a number where there are fewer than 5 covered persons in any of the categories identified in paragraphs 1 through 5 of this subdivision.
§ 2. This local law takes effect immediately 
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Proposed Res. No. 156-A

..Title
Resolution calling on the New York State Legislature to pass, and the Governor to sign the Treatment Not Jail Act (S1976A/A1263A), which would amend Criminal Procedure Law Article 216 of the judicial diversion law in order to expand eligibility for treatment for court-involved individuals and shift the presumption from incarceration to community support
..Body

By Council Members Rivera, Hudson, Louis, Hanif, Narcisse, Avilés, Williams, Cabán, Ossé, Ayala, Restler, Richardson Jordan, Gutiérrez, Barron, Farías, Sanchez and Powers

	Whereas, According to the most recent Preliminary Mayor's Management Report, 53 percent of those in New York City Department of Correction custody had a mental health diagnosis and 16.5 percent had a serious mental illness diagnosis; and  
	Whereas, According to a 2018 report from the New York City Health and Hospitals Corporation, 45 percent of those in City jails had a substance abuse disorder; and
	Whereas, While efforts have been made to reduce the number of people in New York City jails with mental health and substance use problems and increase the availability of community mental health resources and access to diversion programs, much more needs to be done; and  
Whereas, It costs New York City and local governments across the state more to incarcerate individuals with mental health and substance use problems than it does to provide them treatment within their communities for a variety of reasons, including that they cannot use Medicaid dollars for their treatment; and 
Whereas, Reports indicate that placing these individuals in treatment programs, rather than incarcerating them, reduces recidivism rates; and 
Whereas, Under current state law, only people with substance use disorders charged with specific drug- and property-related criminal offenses are eligible for judicial diversion; and
Whereas, All court-involved people with disabilities and other behavioral health-related problems deserve an opportunity to access and benefit from treatment and support; and 
Whereas, S1976A, introduced by State Senator Jessica Ramos, and companion bill A1263A, introduced by State Assembly Member Phara Souffrant Forrest, would amend the judicial diversion law to expand eligibility for treatment for court-involved individuals and shift the presumption from incarceration to community support; and
Whereas, S1976A/A1263A would expand eligibility for treatment by eliminating charge-based eligibility and making people with mental health illness and those with intellectual and physical disabilities eligible for diversion; and 
Whereas, S1976A/A1263A would shift the presumption from incarceration to community support by ensuring that participation in judicial diversion is not tied to a guilty plea and participants are not incarcerated without due process; and 
Whereas, Expanding eligibility for judicial diversion would save taxpayer money because diversion programs qualify for Medicaid and federal matching-funds; and now, therefore, be it
Resolved, That the Council of the City of New York calls on the New York State Legislature to pass, and the Governor to sign the Treatment Not Jail Act (S1976A/A1263A), which would amend Criminal Procedure Law Article 216 of the judicial diversion law in order to expand eligibility for treatment for court-involved individuals and shift the presumption from incarceration to community support.
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