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Oversight – The Proliferation of Smoke Shops in New York City
INTRODUCTION

On January 18, 2023, the Committee on Oversight and Investigations, chaired by Council Member Gale Brewer, the Committee on Consumer and Worker Protection, chaired by Council Member Marjorie Velázquez, and the Committee on Health, chaired by Council Member Lynn Schulman, will conduct a joint oversight hearing on the proliferation of unlicensed smoke shops in New York City. Those invited to testify include representatives from the Department of Consumer and Worker Protection (DCWP), the Department of Health and Mental Hygiene (DOHMH), the Office of the Sheriff of the City of New York (hereafter “the Sheriff’s”), the New York State Office of Cannabis Management (OCM), and other interested stakeholders and members of the public.
BACKGROUND
I. Tobacco and E-Cigarette Products
a. Health Effects and Safety Concerns
Tobacco use has serious effects on the health of users and is the leading preventable cause of disease and death in the United States.[footnoteRef:1] Different tobacco products pose varying levels of health risk to users. Combustible products that burn tobacco, like a cigarette, are most harmful to a user’s health, while noncombustible products, such as e-cigarettes,[footnoteRef:2] may be less harmful.[footnoteRef:3] Scientists are still learning about the long-term health effects of e-cigarettes given their relatively recent development.[footnoteRef:4] However, most e-cigarettes contain nicotine, which has well-known health effects.[footnoteRef:5] Nicotine is highly addictive, toxic to developing fetuses, can harm adolescent brain development (which continues into the early- to mid-20s), and is a health danger for pregnant people and developing babies.[footnoteRef:6] E-liquid ingredients vary, and even without nicotine, the aerosols from heated e-liquids can also contain other harmful chemicals, such as formaldehyde and benzene (known carcinogens), diacetyl (which is linked to lung disease), and heavy metals such as cobalt, nickel, tin, and lead.[footnoteRef:7] Recent research has also shown that vaping delivers cancer-causing chemicals into the body, and that popular fruity flavors appear to have the worst carcinogenic effect.[footnoteRef:8] Further, people can be poisoned if they swallow e-liquid or absorb it through their skin or eyes, and defective e-cigarette batteries can cause fires and explosions that can lead to serious injury.[footnoteRef:9]  [1:  U.S. Food and Drug Administration, “Health Effects of Tobacco Use,” March 23, 2022, available at: https://www.fda.gov/tobacco-products/public-health-education/health-effects-tobacco-use.]  [2:  E-cigarettes, or “e-cigs,” “e-hookahs,” “mods,” “vape pens,” “tank systems,” and “electronic nicotine delivery systems (ENDS),” are electronic devices that heat a liquid and produce an aerosol or mix of small particles in the air.” CDC, “Quick Facts on the Risks of E-cigarettes for Kids, Teens, and Young Adults,” available at: https://www.cdc.gov/tobacco/basic_information/e-cigarettes/Quick-Facts-on-the-Risks-of-E-cigarettes-for-Kids-Teens-and-Young-Adults.html. The U.S. Food and Drug Administration classifies e-cigarettes as tobacco products because they contain nicotine derived from tobacco. National Institute on Drug Abuse, “Vaping Devices (Electronic Cigarettes) DrugFacts,” NIH, available at: https://nida.nih.gov/publications/drugfacts/vaping-devices-electronic-cigarettes. ]  [3:  U.S. Food and Drug Administration, “Health Effects of Tobacco Use,” March 23, 2022, available at: https://www.fda.gov/tobacco-products/public-health-education/health-effects-tobacco-use.]  [4:  Binu Singh, et al., “Knowledge, recommendation, and beliefs of e-cigarettes among physicians involved in tobacco cessation: A qualitative study,” Dec. 8, 2017, available at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5555092. ]  [5:  See U.S. Food and Drug Administration, “Health Effects of Tobacco Use,” March 23, 2022, available at: https://www.fda.gov/tobacco-products/public-health-education/health-effects-tobacco-use. ]  [6:  Id.]  [7:  CDC, “Quick Facts on the Risks of E-cigarettes for Kids, Teens, and Young Adults,” available at: https://www.cdc.gov/tobacco/basic_information/e-cigarettes/Quick-Facts-on-the-Risks-of-E-cigarettes-for-Kids-Teens-and-Young-Adults.html.]  [8:  Today, Teens inhale cancer-causing chemicals in e-cigarettes, March 6, 2018, available at: https://www.today.com/health/teens-inhale-cancer-causing-chemicals-e-cigarettes-t124540]  [9:  NYC Health, E-cigarettes, available at https://www.nyc.gov/site/doh/health/health-topics/smoking-e-cigarettes.page. ] 

According to the United States Bureau of Alcohol, Tobacco, and Firearms and Explosives, the trade of counterfeit tobacco products is a rapidly growing global problem.[footnoteRef:10] While all cigarettes are dangerous and are known to cause disease, counterfeit cigarettes often have higher levels of tar, nicotine, and carbon monoxide than genuine cigarettes, and may have contaminants such as sand and packaging materials.[footnoteRef:11] Counterfeit cigarettes thus pose a greater health risk to consumers in addition to costing taxpayers millions in lost tax revenue.[footnoteRef:12]  [10:  Bureau of Alcohol, Tobacco, Firearms and Explosives, “Fact Sheet: Tobacco Enforcement,” May 2018, https://www.atf.gov/resource-center/fact-sheet/fact-sheet-tobacco-enforcement ]  [11:  Id.]  [12:  Id.] 

b. History of Tobacco Regulation
The first report on smoking issued by the Surgeon General of the United States was published in 1964 and marked a turning point in attitudes toward smoking and tobacco regulation in the United States.[footnoteRef:13] In response to the report, Congress enacted the Federal Cigarette Labeling and Advertising Act of 1965, which required a warning label on all cigarette packages cautioning that smoking cigarettes was harmful to health.[footnoteRef:14] Tobacco remained subject to less federal regulation than other consumer products until 2009, when then-President Barack Obama signed the Family Smoking Prevention and Tobacco Control Act (TCA).[footnoteRef:15]  [13:  David Satcher, et al., “Reducing Tobacco Use: A Report of the Surgeon General” U.S. Department of Health and Human Services, Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention and Health Promotion, Office on Smoking and Health, 2000, available at: https://www.cdc.gov/tobacco/sgr/2000/complete_report/pdfs/fullreport.pdf ]  [14:  Id. at 41. ]  [15:  Stephanie Weiner, “The Family Smoking Prevention and Tobacco Control Act: An Early Evaluation,” March 25, 2010, available at: https://dash.harvard.edu/handle/1/8591097. This landmark law authorized the U.S. Food and Drug Administration to regulate tobacco products for the first time, allowing the agency to restrict the sale and marketing of tobacco products and required changes in the design and characteristics of current and future tobacco products, such as the reduction or elimination of harmful ingredients and additives. Id. ] 

Prior to the TCA, New York City emerged as a trailblazer for tobacco control and regulation to reduce smoking prevalence. In 2002, the City executed a five-point tobacco control program which increased excise taxes, enacted smoke-free air legislation, increased cessation services, improved media messages on the dangers of smoking, and evaluated key interventions.[footnoteRef:16] This included the passage of the Smoke Free Air Act of 2002 (hereafter, the “Smoke Free Air Act), which prohibited smoking in all workplaces, including restaurants.[footnoteRef:17] After the passage of these policies, smoking in the city declined 11 percent from 2002 to 2003, and reported exposure to environmental tobacco declined 46 percent.[footnoteRef:18] From 1992 to 2002, there was no notable decline in smoking prevalence, which suggests a causal link between the implementation of the tobacco control program in 2002 and the subsequent the decline in 2003.   [16:  Thomas R. Frieden, et al. “Adult Tobacco Use Levels After Intensive Tobacco Control Measures: New York City, 2002-2003,” American Journal of Public Health, June 2005, available at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1449302. The first prong raised the local cigarette tax from $0.08 to $1.50 per pack. The second enacted the Smoke Free Air Act of 2002, which prohibited smoking in all workplaces. The third prong promulgated nicotine treatment guidelines and the distribution of nicotine patches. The fourth enhanced tobacco prevention efforts through publications and advertisements, and the fifth evaluated the results of the program through surveys. Id. ]  [17:  NYC Business, “Smoke Free Air Act – Information,” available at: https://home3.nyc.gov/nycbusiness/description/smoke-free-air-act--information. ]  [18:  Id. ] 

New York City has continued to take significant steps to combat smoking and tobacco use over the last decade. In 2009, the City expanded the Smoke Free Air Act to prohibit smoking within fifteen feet of entrances, exits and grounds of the city’s hospitals, diagnostic treatment centers and residential healthcare facilities.[footnoteRef:19] In 2011, the Smoke Free Air Act was extended to apply to the city’s 1,700 public parks, 14 miles of beaches, and pedestrian plazas.[footnoteRef:20] In 2013, Mayor Bloomberg, who donated hundreds of millions of his own dollars to curb tobacco use, signed the final tobacco regulations of his tenure which included increasing the minimum age of purchasing cigarettes from 18 to 21.[footnoteRef:21] In 2019, New York state legislators followed suit by passing S.2833, which increased the legal age to purchase tobacco products, including e-cigarettes, to 21.[footnoteRef:22]  [19:  NYC Press Release, “Mayor Bloomberg, Deputy Mayor Gibbs And Health Commissioner Farley Celebrate Local, National and Global Impact Of Smoke-free Air Act On 10th Anniversary,” March 27, 2013, available at: https://www.nyc.gov/office-of-the-mayor/news/114-13/mayor-bloomberg-deputy-mayor-gibbs-health-commissioner-farley-celebrate-local-national-and.]  [20:  Id. ]  [21:  Anemona Hartocollis, “New York Raising Age to Buy Cigarettes to 21,” The New York Times, October 30, 2013, available at: https://www.nytimes.com/2013/10/31/nyregion/new-york-approves-law-to-raise-tobacco-purchasing-age-to-21.html.]  [22:  Jon Campbell, “Here’s when New York will increase its smoking, vaping age to 21,” lohud., July 16, 2019, available at: https://www.lohud.com/story/news/2019/07/16/heres-when-new-york-increase-its-smoking-vaping-age-21/1747340001. ] 

Currently, tobacco and vapor product retailers are heavily regulated in New York City under the Tobacco Product Regulation Act.[footnoteRef:23] The City prohibits the sale of all flavored e-cigarettes, all flavored tobacco products, and the use of all tobacco products at ticketed sporting events.[footnoteRef:24] There is a $13 minimum retail sale per each 20-pack of cigarettes and little cigars, and a minimum requirement of four per package for cigars costing less than $3 each.[footnoteRef:25] Other municipalities have used this model to implement similar laws restricting discounts, requiring minimum prices and packaging sizes, and raising the minimum age of purchase.[footnoteRef:26]  [23:  See Title 17, Chapter 7 of the New York City Administrative Code, §§ 17-616 to 17-626. ]  [24:  “Tobacco use in New York 2021,” Truth Initiative, January 31, 2022, available at: https://truthinitiative.org/research-resources/smoking-region/tobacco-use-new-york-2021. ]  [25:  Id.]  [26:  Sarah Moreland-Russel, et al. “Success in the city: the road to implementation of Tobacco 21 and Sensible Tobacco Enforcement in New York City,” Tobacco Control, October 2016, available at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5099222/pdf/tobaccocontrol-2016-053089.pdf.] 

c. Tobacco and E-Cigarette Retail Licensing
To sell tobacco products in the city, retailers must obtain a valid registration from the New York State Department of Taxation and Finance, and a tobacco retail dealer license from the DCWP. A separate electronic cigarette retail dealer license is required for the sale of e-cigarettes. In 2018, local law capped city tobacco and electronic cigarette retail dealer licenses at 50 percent of the total number of licenses previously issued to dealers in each community district.[footnoteRef:27] In most districts, the number of active retail licenses exceeds the cap issued by local law. However, in 2022, DCWP determined that the number of tobacco retail dealer licenses in four community districts fell below the cap, which prompted a lottery for new applicants in those districts.[footnoteRef:28] Projections show a 40 percent reduction in tobacco retailer dealer licenses across the City by 2028.[footnoteRef:29] Businesses operating without a license, or failing to abide by current regulations, risk penalties which include criminal charges, fines, retail license revocation or suspension, and business closure.[footnoteRef:30] DOHMH, DCWP and the Department of Finance have enforcement authority over State and City tobacco laws and tobacco taxes.[footnoteRef:31] Agency investigators and deputy sheriffs are deployed to inspect local businesses to ensure compliance. Businesses ticketed for tobacco-related violations are entitled to hearings at the Office of Administrative Trials and Hearings (OATH) prior to the issuance of a penalty.[footnoteRef:32] [27:  New York City Council, Int. 1547-A of 2017, available at: The New York City Council - File #: Int 1547-2017 (nyc.gov).]  [28: Notice of Tobacco Retail Dealer License Lottery, available at: https://a856-cityrecord.nyc.gov/RequestDetail/20220322002. DCWP determined that two licenses were available in Manhattan Community District 12, five licenses were available in Bronx Community District 1, four licenses were available in Bronx Community District 9, and thirteen licenses were available in Brooklyn Community District 5. ]  [29:  Pamela Wong, “New Laws To Reduce Smoking In NYC Will Raise Cost Of Cigarettes To $13 A Pack,” Bklyner, August 29, 2019, available at: New Laws To Reduce Smoking In NYC Will Raise Cost Of Cigarettes To $13 A Pack - Bklyner.]  [30:  “City shutters Highbridge, Mount Eden bodegas for illegally selling tobacco products,” Bronx Times, February 28, 2022, available at: https://www.bxtimes.com/city-shutters-highbridge-mount-eden-bodegas. ]  [31:  Mary Frost, “Rogue Brooklyn Heights smoke shop slapped with 8 violations,” Brooklyn Daily Eagle, February 23, 2022, available at: https://brooklyneagle.com/articles/2022/02/23/rogue-brooklyn-heights-smoke-shop-slapped-with-8-violations. ]  [32:  Id.] 

In the past year, DCWP’s enforcement of tobacco and e-cigarette retailers rose well above pre-pandemic levels. From 2016 to 2022 DCWP issued a total of 3,948 violations to tobacco and e-cigarette retailers. Of the 3,948 violations, 1,052 were issued in 2022. The leading violation type in 2022 was: “business engages in unlicensed tobacco retail dealer activity.” Unlicensed tobacco retail activity accounted for more than 50 percent of the tobacco and e-cigarette-related violations issued to retailers in the fourth quarter of 2022. Violations for unlicensed activity have risen steadily since 2020. Similarly, the second leading violation type in 2022 was: “business engages in unlicensed electronic cigarette retail dealer activity.”
The charts below illustrate DCWP tobacco and e-cigarette-related violation data from the third quarter of 2016 to the fourth quarter of 2022. The charts include (1) the number of violations issued by DCWP, (2) the number of violations issued by DCWP by violation type, and (3) the number of violations issued by DCWP by borough. All three charts indicate that DCWP violations peak in the fourth quarter of 2022, which suggests either an increased level of enforcement by DCWP, an increased level of unlawful activity among tobacco and e-cigarette retailers, or both.
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II. Marijuana Products
a. Health Effects and Safety Concerns
Marijuana refers to the dried flowers, leaves, stems, and seeds of the cannabis plant.[footnoteRef:33] The cannabis plant contains compounds which include tetrahydrocannabinol (THC), which is impairing or mind-altering, as well as other active compounds, such as cannabidiol (CBD).[footnoteRef:34] CBD is not impairing, meaning it does not cause a “high.”[footnoteRef:35] Marijuana use may have a wide range of health effects on the body and brain, depending on the amount consumed, how often it is used, the age of first use, and whether its use is combined with the use of other substances.[footnoteRef:36] [33:  Centers for Disease Control and Prevention, “Health Effects of Marijuana,” https://www.cdc.gov/marijuana/health-effects/index.html.]  [34:  Id.]  [35:  Id.]  [36:  Id.] 

When smoked, marijuana acts quickly, carrying THC through the lungs and into the bloodstream.[footnoteRef:37] If marijuana is consumed in foods or beverages, its effects are delayed due to digestion.[footnoteRef:38] When consuming marijuana, many people experience a temporary sense of relaxation, heightened sensory perception, altered perception of time, or an increased appetite.[footnoteRef:39] Other people may experience temporary anxiety, fear, or panic, which can sometimes lead to episodes of acute psychosis or hallucinations.[footnoteRef:40] Early initiation of cannabis use increases the risk of early onset psychotic disorder, especially for those with a preexisting vulnerability and who have greater severity of use.[footnoteRef:41] The noticeable effects of smoked marijuana typically last from one to three hours, while those of marijuana consumed in food or drink may last much longer.[footnoteRef:42] Particularly with edible marijuana products, the amount of THC may vary across a single product and across batches formulated at different times, making it difficult for users to estimate how much THC they consume and increasing the risk of a potential overdose.[footnoteRef:43] [37:  National Institute on Drug Abuse, “What are marijuana's effects?” April 19 2021, available at: https://nida.nih.gov/publications/research-reports/marijuana/what-are-marijuana-effects. ]  [38:  Id.]  [39:  Id.]  [40:  Id.]  [41:  Kara S Bagot, Robert Milin, and Yifrah Kaminer, “Adolescent Initiation of Cannabis Use and Early-Onset Psychosis,” Substance Abuse, 2015, 36(4):524-33.]  [42:  National Institute on Drug Abuse, “What are marijuana's effects?” April 19 2021, available at: https://nida.nih.gov/publications/research-reports/marijuana/what-are-marijuana-effects.]  [43:  Daniel G Barrus, et al., “Tasty THC: Promises and Challenges of Cannabis Edibles,” Methods Report (RTI Press), 2016.] 

Marijuana affects brain health, with both short-term and long-term impacts. Recent marijuana use, defined as within 24 hours, in youth and adults can impact thinking, memory, coordination, movement, time perception, and attention span.[footnoteRef:44] Long-term marijuana use by pregnant people can be linked to problems with attention, memory, and behavior in their children.[footnoteRef:45] Smoking marijuana can harm lung tissues and cause scarring and damage to blood vessels, and marijuana smoke contains many of the same toxins and carcinogens as tobacco smoke.[footnoteRef:46] It is unclear to what extent marijuana smoking may cause lung cancer or other respiratory conditions like chronic obstructive pulmonary disease (COPD).[footnoteRef:47] In fact, cell culture and animal studies have suggested that THC and CBD may have antitumor effects.[footnoteRef:48] Marijuana may also affect heart health and may lead to an increased risk of stroke, heart disease, and other vascular diseases, although this perceived risk is mostly linked to smoking marijuana.[footnoteRef:49] [44:  Supra note 42.]  [45:  See Karen Grewen, et al., “Functional Connectivity Disruption in Neonates with Prenatal Marijuana Exposure,” Frontiers in Human Neuroscience, 9, 601; Hanan El Marroun, et al. “Intrauterine cannabis exposure leads to more aggressive behavior and attention problems in 18-month-old girls,” Drug and Alcohol Dependence, 2011, 118(2-3):470-474; Sheryl A. Ryan, et al. “Marijuana use during pregnancy and breastfeeding: implications for neonatal and childhood outcomes,” Pediatrics, 2018, 142(3).]  [46:  David Moir, et al., “A comparison of mainstream and side stream marijuana and tobacco cigarette smoke produced under two machine smoking conditions,” Chemical Research in Toxicology, 2008, 21(2):494-502.]  [47:  Donald P. Tashkin, “Effects of marijuana smoking on the lung” Annals of the American Thoracic Society, 2013, 10(3):239-247]  [48:  Id.]  [49:  National Center for Chronic Disease Prevention and Health Promotion (US) Office on Smoking and Health, “The Health Consequences of Smoking—50 Years of Progress. A Report of the Surgeon General,” Centers for Disease Control and Prevention, 2014, available at: https://pubmed.ncbi.nlm.nih.gov/24455788.] 

Conversely, THC has proven medical benefits in certain formulations, particularly in the treatment of nausea in patients undergoing cancer chemotherapy.[footnoteRef:50] Marijuana use has been linked to pain management and is one of the most common reasons people report for using medical marijuana in the United States.[footnoteRef:51] Some studies have found that marijuana can be helpful in treating neuropathic pain, a specific type of chronic pain caused by damaged nerves.[footnoteRef:52] However, more research is required to determine the full extent of marijuana’s medicinal benefits.[footnoteRef:53] [50:  NIDA, “Is marijuana safe and effective as medicine?” National Institute on Drug Abuse, April 13, 2021, available at: https://nida.nih.gov/publications/research-reports/marijuana/marijuana-safe-effective-medicine, ]  [51:  Ji-Yeun Park and Li-Tzy Wu, “Prevalence, reasons, perceived effects, and correlates of medical marijuana use: a review,” Drug and Alcohol Dependence, 2017, 177:1-13.]  [52:  National Academies of Sciences, Engineering, and Medicine, “The health effects of cannabis and cannabinoids: the current state of evidence and recommendations for research,” The National Academies Press, 2017.]  [53:  Id.] 



b. History of Marijuana Regulation
Until the early 20th century, cannabis was a widely available ingredient in largely unregulated pharmaceuticals and recreational products like candies.[footnoteRef:54] Cannabis was first federally regulated in the United States in 1906 when Congress passed the Pure Food and Drug Act, which created modern food and medicinal labeling.[footnoteRef:55] The Pure Food and Drug Act required drug manufacturers to list the presence and potency of certain ingredients including cannabis, alcohol, cocaine, and heroin, though it did not outlaw those drugs.[footnoteRef:56] Outright bans followed at the state level amid a panic about increased immigration from Mexico and the onset of Prohibition.[footnoteRef:57] In 1937, Congress passed the Marijuana Tax Act which required federal transfer licenses for all dealers, effectively criminalizing almost all sales of the substance. In midcentury New York City, marijuana was illegal but widely available: it grew in vacant lots.[footnoteRef:58] A 1951 extermination effort uprooted 41,000 pounds of marijuana from City streets.[footnoteRef:59]  [54:  Stephen Siff, “The Illegalization of Marijuana: A Brief History,” Origins: Current Events in Historical Perspective, Oklahoma State University, available at: https://origins.osu.edu/article/illegalization-marijuana-brief-history. ]  [55:  Frontline, “Marijuana Timeline,” available at: https://www.pbs.org/wgbh/pages/frontline/shows/dope/etc/cron.html. ]  [56:  U.S. Food and Drug Administration, “The 1906 Food and Drugs Act and its Enforcement,” April 24, 2019, available at: https://www.fda.gov/about-fda/changes-science-law-and-regulatory-authorities/part-i-1906-food-and-drugs-act-and-its-enforcement; Kristin Powers, “A History of Research: 1906 Pure Food and Drugs Act – The Birth of the FDA,” Washington University School of Medicine in St. Louis, September 14, 2022, available at: https://obgyn.wustl.edu/a-history-of-research-1906-pure-food-drug-act-the-birth-of-the-fda. ]  [57:  Stephen Siff, “The Illegalization of Marijuana: A Brief History,” Origins: Current Events in Historical Perspective, Oklahoma State University, available at: https://origins.osu.edu/article/illegalization-marijuana-brief-history. ]  [58:  Ben Gocker, “White Wings and Dream Stuff,” Brooklyn Public Library, January 28, 2011, available at: https://www.bklynlibrary.org/blog/2011/01/28/white-wings-and-dream.]  [59:  Ben Gocker, “White Wings and Dream Stuff,” Brooklyn Public Library, January 28, 2011, available at: https://www.bklynlibrary.org/blog/2011/01/28/white-wings-and-dream. ] 

Criminal enforcement of state drug laws escalated during the 1960s in a reaction against counterculture and civil rights movements.[footnoteRef:60] In 1973, New York Governor Nelson Rockefeller signed the infamous “Rockefeller Drug Laws,” mandating lengthy prison stays for felony drug convictions, including marijuana.[footnoteRef:61] However, in 2009, the Rockefeller Drug Laws were essentially dismantled by a series of reforms: New York enacted legislation eliminating or reducing mandatory minimum prison sentences for many first- and second-time drug offenses, as well as offering judges the discretion to direct defendants to treatment instead of criminal penalties.[footnoteRef:62] [60:  Id. When elected in 1968, President Richard Nixon promised to wage a “War on Drugs,” and in 1970 he signed the Comprehensive Drug Abuse Prevention and Control Act, which regulated marijuana identically to heroin as a drug with no legitimate medical or commercial purposes and imposing strict federal criminal penalties on its possession and sale. Id.]  [61:  Jim Parsons, et al., “End of An Era? The Impact of Drug Law Reform in New York City,” Vera Institute of Justice, January 2015, available at: https://www.vera.org/publications/end-of-an-era-the-impact-of-drug-law-reform-in-new-york-city.]  [62:  Id.] 

 In 2014, New York launched its medical cannabis program pursuant to the Compassionate Care Act, which legalized prescriptions for non-smokable forms of marijuana for a select list of medical and psychological conditions.[footnoteRef:63] The Compassionate Care Act required medical professionals to undergo a two-to-four-hour training and then provide certifications that patients were under their care for the conditions necessitating a marijuana prescription.[footnoteRef:64] The law prohibited patients from possessing more than a 30-day supply, and did not allow home cultivation or use outside of the patient’s home.[footnoteRef:65] Medical practitioners who provided certifications for marijuana usage that were not strictly medically necessary could be subject to felony prosecution.[footnoteRef:66] The marijuana products legalized by the bill were subject to a 7 percent excise tax, portions of which were shared with the counties of sale and manufacture. [63:  Marijuana Policy Project, “An Overview of New York’s Compassionate Care Act,” June 2020, available at: https://www.mpp.org/states/new-york/new-yorks-compassionate-care-act-an-overview-of-a-6357-e-and-s-7923/]  [64:  Id. Patients then have to get registry cards from the state health department, at a cost of $50. Id.]  [65:  Id.]  [66:  Id.] 

In July 2019, Governor Cuomo signed two marijuana reform bills, one of which decriminalized possession and the smoking of marijuana, and the other creating a process for expunging or vacating prior marijuana-related convictions and pleas.[footnoteRef:67] Except for job applications with law enforcement, all evidence of an individual’s prior conviction would be sealed.[footnoteRef:68] Thus, people whose cases were expunged could legally deny that the cases had ever existed. In 2021, New York State enacted the Marijuana Regulation and Taxation Act (MRTA), which created a framework for legal commercial marijuana sales for recreational purposes.[footnoteRef:69] Residents aged 21 and up can now lawfully possess up to three ounces of marijuana or more with a doctor’s prescription.[footnoteRef:70] For those under 21, violations are subject to fine but no criminal penalty, and police are no longer permitted to stop people for smoking or smelling like marijuana. Smoking is only prohibited in places where tobacco consumption was already banned.[footnoteRef:71] [67:  Immigrant Defense Project, “Practice Advisory: New York Marihuana Decriminalization, Vacatur, and Expungement Legislation,” August 28, 2019, available at: https://www.immigrantdefenseproject.org/wp-content/uploads/Practice-Advisory-2019-MJ-Decrim.pdf. ]  [68:  Drug Policy Alliance, “Marijuana Reform in New York,” available at: https://drugpolicy.org/new-york/marijuana-reform.]  [69:  NYS Office of Cannabis Management, “Marihuana Regulation and Taxation Act (MRTA),” available at: https://cannabis.ny.gov/marihuana-regulation-and-taxation-act-mrta. ]  [70:  Id.]  [71:  Id.] 

The racially disparate impact of the enforcement of marijuana prohibition is well documented. From January to March of 2018, 93 percent of people arrested for marijuana possession were people of color and research has shown that consistent racial disparities in marijuana arrests persist despite extreme fluctuations in the number of arrests for marijuana misdemeanor charges.[footnoteRef:72] Several studies indicate that despite higher arrest and incarceration rates for Blacks and Latinos, rates of drug use and sales are similar across racial and ethnic identities.[footnoteRef:73] [72:  Innocence Project, “Racial Disparities Evident in New York City Arrest Data for Marijuana Possession,” May 14, 2018, available at: https://www.innocenceproject.org/racial-disparities-in-nyc-arrest-data-marijuana-possession/; Preeti Chauhan, et al., “Trends in Arrests for Misdemeanor Charges in New York City, 1993-2016,” Data Collaborative for Justice at John Jay College, February 2018, available at http://misdemeanorjustice.org/wp-content/uploads/2018/01/2018_01_24_MJP.Charges.FINAL_.pdf]  [73:  “The Drug War, Mass Incarceration, and Race,” The Drug Policy Alliance, January 25, 2018 available at http://www.drugpolicy.org/resource/drug-war-mass-incarceration-and-race-englishspanish ] 


c. Marijuana Business Licensing 
MRTA also established the New York State Office of Cannabis Management (OCM) and the Cannabis Control Board to regulate the state’s nascent legal recreational market. OCM is charged with issuing licenses for three kinds of businesses: adult use conditional cultivators, which grow cannabis with more than 0.3 percent THC; adult use conditional processors, which transform harvested cannabis plants into finished products and distribute to retail locations; and conditional adult use dispensaries, which sell to retail consumers.[footnoteRef:74] Licensees may only participate in either the supply tier of cultivators and processors or the retail tier of dispensaries and delivery services.[footnoteRef:75] [74:  Office of Cannabis Management, “Licensing,” https://cannabis.ny.gov/licensing.]  [75:  Office of Cannabis Management, “CAURD FAQ,” https://cannabis.ny.gov/system/files/documents/2022/09/caurd-faq-9.12.22_0.pdf.] 

As described below, the requirements for licensed businesses are extensive, placing additional costs on legal operations that are not borne by illegal unlicensed stores and making it more difficult for the legitimate sector to compete, especially on price and ease of access, in the absence of enforcement. Adult use dispensaries and delivery services are arguably the cornerstone of the regulatory structure and the element of the recreational marijuana business ecosystem where state law makes its greatest push for equity and redress of harms created by the War on Drugs. OCM licensed dispensaries and delivery services must be at least 30 percent owned and controlled by a justice-involved person who previously owned at least 10 percent of a business that was profitable for two years.[footnoteRef:76] [76:  “Justice-involved person” is someone who has been convicted of a marijuana-related offense in New York State before March 21, 2021; someone whose parent, spouse, child, legal guardian, or dependent has been convicted of a marijuana-related offense in New York State before March 31, 2021; or someone who is the dependent of someone who has been convicted of a marijuana-related offense in New York State before March 31, 2021. Office of Cannabis Management, “CAURD Information,” https://cannabis.ny.gov/caurd-info; Office of Cannabis Management, “Guidance for Adult Use Dispensaries,” https://cannabis.ny.gov/system/files/documents/2022/12/guidance-for-adult-use-retail-dispensaries_0.pdf.] 

Recreational adult use dispensaries may not represent themselves as medical dispensaries or medical businesses of any kind. They may not hire anyone under age 18, and must have one person age 21 or older designated as the Employee in Charge who maintains recordkeeping and is only employed as Employee in Charge at one dispensary at a time.[footnoteRef:77] Only workers over 21 may interact with customers. Businesses must have a written training manual, and ensure all workers are in compliance with said manual. They must inspect customers’ identification to ensure they are of age and can only sell products produced by OCM-licensed cultivators and processors. They can’t sell any food or beverage besides water, any tobacco, items marketed to customers below 21 such as candy or games, or apparel. They must have an inventory tracking system, and if that system is offline, they may not conduct any sales or transfers of inventory – dispensaries must keep records of each sale. For deliveries, the licensees must directly own any means of transport used and must maintain particular security measures and consumer grade electronic security systems to prevent loss and diversion. All sites must be documented and plans submitted to OCM. Dispensaries may not be located within 500 feet of schools or 200 feet of houses of worship. They cannot employ more than 25 people for delivery, and their exterior appearance is heavily regulated, and cannabis cannot be visible from the outside.[footnoteRef:78] [77:  Office of Cannabis Management, “Guidance for Adult Use Dispensaries,” https://cannabis.ny.gov/system/files/documents/2022/12/guidance-for-adult-use-retail-dispensaries_0.pdf.]  [78:  Office of Cannabis Management, “Guidance for Adult Use Dispensaries,” https://cannabis.ny.gov/system/files/documents/2022/12/guidance-for-adult-use-retail-dispensaries_0.pdf.] 

Cultivator licenses are available to businesses that are at least 51 percent owned by growers previously authorized to grow hemp by the New York State Department of Agriculture and Markets. Licenses may not be transferred, leased, or subcontracted without approval from the Cannabis Control Board. Licensees must participate in a mentorship program to train individuals interested in becoming licensed themselves in agricultural business management, sustainable cannabis cultivation, and best practices. Thirty days after licensure, cultivators must submit a site plan and a security and staff safety plan. Six months after licensure, the licensee must enter into a “Labor Peace Agreement” with a “bona fide labor organization,” or a union.[footnoteRef:79] At this point they must also submit an Operating Plan to OCM which includes plans for cultivation, soil analysis and management, environmental impact, pest management, cannabis sampling and testing, quality control, recalls, sustainable water use, and sustainable energy. One year after licensure, and annually thereafter, the licensee must submit an Annual Cultivation Report covering many aspects of their operation. They are subject to inspection by OCM and must comply with any Corrective Action Plans issued by the OCM.[footnoteRef:80]  [79:  Office of Cannabis Management, “Terms and Conditions of Adult-Use Conditional Cultivator License,” https://cannabis.ny.gov/system/files/documents/2022/03/terms_and_conditions_adult-use_conditional_cultivator_license_031422.pdf.]  [80:  Id.] 

Processor licenses are available for both extracting and manufacturing, as well as solely manufacturing. Processors may only make certain types of explicitly approved cannabis products and are explicitly forbidden from producing others like those including alcohol. Licensed processors must retain their records and data for at least five years, submit operating plans and site plans, be open to inspection, follow OCM directives on energy and environmental impacts, follow Good Manufacturing Practices and General Sanitary Practices pursuant to Federal Code or as defined by OCM, ensure traceability of all product through production process, test statistically significant samples of product for safety and possible contamination, demonstrate capability of safely extracting THC from cannabis flowers, adequately label final products, meet basic security standards, have a quarantine and recall plan, and have disposal protocols for production waste or cannabis products that do not meet standards. Processors must produce shipping manifests for all shipments, and only transport products using methods that meet OCM standards for sanitation and temperature control.[footnoteRef:81] [81:  Office of Cannabis Management, “Adult Use Conditional Processor Terms and Conditions and Guidance,” https://cannabis.ny.gov/aucp-terms-and-conditions-and-guidance.] 

III. Unlicensed Smoke Shops

It is impossible to know exactly how many shops are selling tobacco and marijuana products without a license, which includes the selling illegal flavored vape products and the selling of counterfeit or smuggled cigarettes and tobacco products without valid City and State tax seals.[footnoteRef:82] Estimates of the number of unlicensed cannabis retailers range from hundreds[footnoteRef:83] to thousands[footnoteRef:84] of operators. During routine inspections of tobacco and e-cigarette retail locations, sheriffs regularly find shops outfitted with traps or hidden compartments where illegal tobacco products or marijuana can be stashed for later sales.[footnoteRef:85]  [82:  Lisa Evers, “Smoke Shop Busts in NYC,” Fox 5 New York, December 4, 2022, available at: https://www.fox5ny.com/news/smoke-shop-busts-in-nyc.]  [83:  Ashley Southall, “How New York City Became a Free-for-All of Unlicensed Weed,” The New York Times, November 23, 2022, available at: https://www.nytimes.com/2022/11/23/nyregion/illegal-weed-dispensaries-shops-nyc.html.]  [84:  New York Medical Cannabis Industry Association, et al. “E. Coli, Heavy Metals, Copyright Infringement, and 100 Percent Failure Rate: A Look at New York City’s Illicit Cannabis Dispensaries,” November 29, 2022, available at: https://www.dropbox.com/s/z5ct1lw4r99hxpt/NYC. ]  [85:  Id.] 

Commercial real estate brokers report that the proliferation of unlicensed smoke shops coincided with the COVID-19 pandemic, and that smoke shop operators were some of the only businesses opening brick-and-mortar locations amid pandemic-spurred vacancies and declining rents.[footnoteRef:86] According to the brokers, unlicensed operators initially started out renting small storefronts for $10,000 to $20,000 per month but that over time they have moved into larger spaces; one real estate broker recently had a smoke shop operator inquire about a retail space near Madison Square Garden that rents for almost $1 million annually.[footnoteRef:87] [86:  Joe Lovinger, “Puff, puff, lease: Illegal cannabis retailers popping up like weeds,” The Real Deal, October 25, 2022, available at: https://therealdeal.com/2022/10/25/puff-puff-lease-illegal-cannabis-retailers-popping-up-like-weeds. ]  [87:  Id.] 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]In addition to operating without a license and/or selling illegal products, unlicensed smoke shops are flouting regulations on where cannabis and tobacco retailers can be located as well as how products may be packaged and advertised. As previously mentioned, under the MRTA cannabis dispensaries cannot be located within 500 feet of schools, within 200 feet of “houses of worship,” or within a 1,000-foot radius of another dispensary.[footnoteRef:88] Under state law, tobacco and e-cigarette retailers cannot have any posted advertisements related to tobacco and vapor products, e-cigarettes, and paraphernalia on store fronts and exterior doors and windows if they are located within 500 feet of a school.[footnoteRef:89] There are numerous reports of smoke shops brazenly advertising near schools or aggressively promoting the sale of cannabis products with colorful signage or flashing neon lights.[footnoteRef:90] In Harlem, where the density of schools and houses of worship leave large swaths of the neighborhood off limits to legal cannabis retailers, an unlicensed smoke shop opened across an intersection from a middle school.[footnoteRef:91] One store in Park Slope, Brooklyn, is a block from a public school and even closer to a playground.[footnoteRef:92] [88:  Office of Cannabis Management, “Guidance for Adult Use Dispensaries,” https://cannabis.ny.gov/system/files/documents/2022/12/guidance-for-adult-use-retail-dispensaries_0.pdf.]  [89:  Public Health Law, Article 13-F, Section 1399-DD-1. ]  [90:  Bridget Read, “The Tacky Weed Bodega Is Everywhere (for Now),” Curbed, September 28, 2022, available at: https://www.curbed.com/2022/09/weed-bodega-nyc-everywhere-for-now.html.]  [91:  Amelia Pollard and Jo Constantz, “NY Rules Leave Little Room for Pot Shops in Hot Neighborhoods,” Bloomberg, March 17, 2022, available at: https://www.bloomberg.com/news/features/2022-03-17/maps-show-onerous-hurdles-for-pot-dispensaries-in-nyc.]  [92:  See Southall; Amelia Pollard, Tiffany Kary, and Gregory Korte, “New York City Is Cracking Down on Your Local Weed Bodega,” Bloomberg, December 12, 2022, available at: https://www.bloomberg.com/news/features/2022-12-12/new-york-city-says-it-s-going-to-go-after-illegal-pot-sellers.] 

Some unlicensed cannabis retailers argue that they are operating legally through exploiting loopholes in the MRTA by “gifting” cannabis in exchange for a purchase or operating as nonprofit clubs that help their members’ access cannabis products in exchange for a fee.[footnoteRef:93] Others openly flout the law and advertise and sell cannabis products, with the retail setting providing a veneer of legality.[footnoteRef:94] In February 2022, OCM sent cease and desist letters to 17 City-based businesses suspected of illegally selling cannabis, emphasizing that the practices of “membership” and “gifting” are illegal under the Marijuana Regulation and Taxation Act.[footnoteRef:95] [93:  Caroline Lewis, “Unlicensed marijuana dispensaries multiply in New York City despite warnings from state regulators,” Gothamist, April 4, 2022, available at: https://gothamist.com/news/unlicensed-marijuana-dispensaries-multiply-in-new-york-city-despite-warnings-from-state-regulators.]  [94:  Emily Stewart, “New York seems to have a weed store on every corner. None of them are legal.” Vox, October 11, 2022, available at: https://www.vox.com/the-goods/2022/10/11/23391609/new-york-marijuana-laws-legalization-bodega-weed-truck.]  [95:  Office of Cannabis Management, “Office of Cannabis Management Announces Enforcement Action,” February 8, 2022, available at: https://cannabis.ny.gov/news/office-cannabis-management-announces-enforcement-action, https://cannabis.ny.gov/system/files/documents/2022/07/cease-and-desist-letters-set-1_0.pdf, https://cannabis.ny.gov/system/files/documents/2022/07/cease-and-desist-letters-set-2.pdf.] 

A field investigation conducted by Council Member Gale Brewer illustrates the sheer number of smoke shops that may be operating without a license and/or selling illegal products. From November 22 to December 8, 2022, Council Member Brewer dispatched staffers to 61 delis, smoke-shops and convenience stores across her district that were suspected of illegally selling cannabis. Her staff attempted to determine whether they were selling cannabis by browsing the stores and asking about the inventory. Of those stores, 26 appeared to be selling cannabis without an OCM license and 22 appeared to be selling tobacco products without a DCWP license.[footnoteRef:96]  [96:  Spectrum News New York, “Elected officials call for crackdown on shops illegally selling weed,” December 13, 2022, available at: https://www.ny1.com/nyc/all-boroughs/mornings-on-1/2022/12/13/elected-officials-call-for-crackdown-on-shops-illegally-selling-weed.] 

a. Health and Safety Concerns 
As smoking cannabis is legal in New York State, many individuals assume that the smoke shops selling cannabis products are also legal.[footnoteRef:97] However, as of January 17, 2023, there is currently only one OCM-licensed adult-use retail dispensary in operation and a second scheduled to open imminently; all other retails are selling unregulated products that are not held to any state or city health and safety standards, creating a health and safety risk for New Yorkers.[footnoteRef:98] Similarly, New Yorkers may assume that a store selling tobacco or e-cigarette products is doing so legally, but since 2018, no new store has been able to start selling these products due to the community district caps created in Local Law 146 of 2017.[footnoteRef:99] Lab tests commissioned by the New York Medical Cannabis Industry Association found prohibited levels of eight different contaminants including E. coli, salmonella, nickel, and lead in about 40 percent of smokable marijuana, edible candies and vaporizers purchased from 20 unlicensed smoke shops and dispensaries in the City.[footnoteRef:100] E.coli in cannabis can lead to diarrheal illness and lung infections, while salmonella can have prolonged detrimental effects.[footnoteRef:101] Ingestion of nickel and lead can cause headaches, nausea, and more serious effects with prolonged exposure.[footnoteRef:102] In addition, all of the items tested failed the state’s proposed packaging regulations: many of the products tested contained THC levels inconsistent with what was advertised on the labels or were packaged with colorful labels that would appeal to children. Still other products violated copyright laws, imitating common candies such as Rice Krispies and Skittles, posing a further risk of accidental and negligent consumption, especially by children and non-English speakers.[footnoteRef:103] [97:  See Southall; Amelia Pollard, Tiffany Kary, and Gregory Korte, “New York City Is Cracking Down on Your Local Weed Bodega,” Bloomberg, December 12, 2022, available at: https://www.bloomberg.com/news/features/2022-12-12/new-york-city-says-it-s-going-to-go-after-illegal-pot-sellers. ]  [98:  Associated Press, “NY Opens Its First Legal Recreational Marijuana Dispensary,” Time, December 30, 2022, available at: https://time.com/6243823/new-york-first-legal-recreational-marijuana-dispensary; Catalina Gonella, 
“Second legal, recreational weed store slated for Manhattan,” Gothamist, January 11, 2023, available at: https://gothamist.com/news/second-legal-recreational-weed-store-slated-for-manhattan.]  [99:  Supra note 27. ]  [100:  Ashley Southall, “What’s in New York’s Illicit Cannabis: Germs, Toxins, and Metals,” NY Times, Dec. 1, 2022, available at: https://www.nytimes.com/2022/12/01/nyregion/cannabis-bacteria-pesticides-illegal-dispensary.html. ]  [101:  Id.]  [102:  Id.]  [103:  Id.] 

While there is no data at this time on how many smoke shops illegally sell cannabis and tobacco products to underage individuals in the City, it can be assumed that at least some illegally sell their products to underage persons, posing a serious health threat.[footnoteRef:104] A 2018 study by JAMA Pediatrics found that 55 percent of 201 stores in Colorado where underage individuals were sent to buy cigarettes illegally sold tobacco products to underage volunteers.[footnoteRef:105] In 2022, the Sheriff’s Office shut down a smoke shop in Queens that was selling illegal cannabis and tobacco products to underage individuals.[footnoteRef:106] From this shop alone, 33 cartons of untaxed cigarettes, flavored vapes, and 76 packages of cannabis were seized.[footnoteRef:107] Across the five boroughs, multiple smoke shops and convenience stores carrying illegal cannabis products have reportedly opened up near schools that display cannabis and tobacco products in clear sight with labeling appealing to youth.[footnoteRef:108] New York City school staffers are seeing an uptick in student marijuana use that they say is starting at a younger age; reports of “controlled substances” and drug paraphernalia found on students at school are up 8 percent so far this academic year compared to the same period in 2019, even though the K-12 student population has fallen by 11 percent.[footnoteRef:109] [104:  Ed Hersh, “Smoke Shops, Convenience Stores, and an Open Secret,” West Side Rag, June 6, 2022, available at: https://www.westsiderag.com/2022/06/06/smoke-shops-convenience-stores-and-an-open-secret.]  [105:  Linda Carroll, “More U.S. stores likely sell cigarettes to minors than reported,” Reuters, August 20, 2018, available at: https://www.reuters.com/article/us-health-youth-tobacco/more-u-s-stores-likely-sell-cigarettes-to-minors-than-reported-idUSKCN1L51M8.]  [106:  Bill Parry, “Queens councilman cracks down on Middle Village smoke shop for allegedly selling unlicensed tobacco and cannabis to kids,” QNS, July 28, 2022, available at: https://qns.com/2022/07/middle-village-smoke-shop. ]  [107:  Id.]  [108:  Griffin Kelly, “NYC weed dealers sell pot that looks like candy and ice cream to kids,” New York Post, April 30, 2022, available at: https://nypost.com/2022/04/30/nyc-dealers-selling-weed-that-looks-like-ice-cream-to-kids. ]  [109:  Michael Elsen-Rooney, “Marijuana use spills into NYC classrooms as educators grapple with new cannabis landscape,” Chalkbeat New York, Jan 4, 2023, available at: https://ny.chalkbeat.org/2023/1/4/23537654/marijuana-use-teens-smoking-weed-mental-health-nyc-schools-students.] 

b. Economic and Equity Concerns 
As licensed cannabis retailers begin to open there is a fear that, without enforcement actions, the illegal market will crowd out license holders and undermine the MRTA’s revenue and social equity objectives. New York State imposes a 13 percent tax on retail sales of adult-use cannabis products[footnoteRef:110] and the State projects that marijuana sales will generate $56 million in revenue in FY 2023, $95 million in FY 2024, $158 million in FY 2025, $245 million in FY 2026, $339 million for FY 2027, and $363 million in FY 2028.[footnoteRef:111] New York State and City impose a combined $5.85 excise tax per pack of 20 cigarettes[footnoteRef:112] and the state generated over $1 billion from fees and taxes on tobacco products in 2019.[footnoteRef:113] The State imposed a 20 percent sales tax on vaping products in December 2019 which was projected to generate $19 million in revenue annually.[footnoteRef:114] Illegal products are not taxed and therefore cheaper; without enforcement, consumers may opt for the less expensive option and the City and State will lose tax revenue. Indeed, the Tax Foundation estimates that smuggled cigarettes accounted for an estimated 53.5 percent of total cigarette consumption in New York in 2020, costing the state roughly $1.1 billion in lost revenue.[footnoteRef:115] [110:  New York State Department of Taxation and Finance, “Adult-use cannabis products tax,” https://www.tax.ny.gov/bus/auc.]  [111:  New York State FY 2023 Executive Budget Briefing Book, January 2022, https://www.budget.ny.gov/pubs/archive/fy23/ex/book/briefingbook.pdf.]  [112:  New York State Department of Taxation and Finance, “Cigarette and tobacco products tax,” https://www.tax.ny.gov/bus/cig/cigidx.htm.]  [113:  Blair Horner, et al. “Falling Short: New York’s Tobacco Control Program and the Need For More Support,” New York Public Interest Research Group, August 2020, available at: https://www.nypirg.org/pubs/202008/Falling_Short_Report_Complete.pdf.]  [114:  Keshia Clukey, “New Yorkers to Pay 20 Percent Sales Tax on Vaping Products,” Bloomberg Tax, April 2, 2019, available at: https://news.bloombergtax.com/daily-tax-report-state/new-yorkers-to-pay-20-percent-sales-tax-on-vaping-products.]  [115:  Adam Hoffer, “Cigarette Taxes and Cigarette Smuggling by State, 2020,” Tax Foundation, December 6, 2022, available at: https://taxfoundation.org/publications/cigarette-smuggling-by-state. ] 

In addition to taxation increasing the price of legal cannabis and tobacco products relative to their unregulated counterparts, legal retailers have to meet regulatory requirements which may increase operating costs and give illegal operators a competitive advantage. Applying for a OCM license is a costly process and, as described above, retail license holders must adhere to regulations around the siting of their operations;[footnoteRef:116] the provenance, lab testing, packaging, and marketing of their products; and the security and record-keeping of their businesses.[footnoteRef:117] One expert who works in cannabis distribution in California and has closely followed the rollout in in New York estimates that “You’re losing 50 to 60 percent by being legal that you’re paying for compliance.”[footnoteRef:118] [116:  Amelia Pollard and Jo Constantz, “NY Rules Leave Little Room for Pot Shops in Hot Neighborhoods,” Bloomberg, March 17, 2022, available at: https://www.bloomberg.com/news/features/2022-03-17/maps-show-onerous-hurdles-for-pot-dispensaries-in-nyc.]  [117:  New York State Department of Taxation and Finance, “Adult-use cannabis products tax,” https://www.tax.ny.gov/bus/auc. ]  [118:  Bridget Read, “The Tacky Weed Bodega Is Everywhere (for Now),” Curbed, September 28, 2022, available at: https://www.curbed.com/2022/09/weed-bodega-nyc-everywhere-for-now.html.] 

The persistent illicit market in other states that have legalized recreational cannabis illustrates the importance of enforcement for getting the industry off the ground and protecting consumers from harmful products. Cannabis markets across the country are struggling to compete with nontaxed, illicit businesses where consumers get better deals, despite potential health risks. More than five years after California legalized the use of recreational marijuana, illicit products still make up 80 to 90 percent of all sales, according to some experts.[footnoteRef:119] Consumers are often unable to distinguish between licensed and illicit retailers and products; journalist Amanda Chicago Lewis reports that “You have to be a very attentive consumer to distinguish between legal and illegal businesses. […] I spoke to people in Los Angeles who were buying vape pens that, you know, had made them sick and didn't even understand that they were going to illegal dispensaries.”[footnoteRef:120]  [119:  Amanda Chicago Lewis, “California legalized weed five years ago. Why is the illicit market still thriving?” The Guardian, November 2, 2021, available at: https://www.theguardian.com/us-news/2021/nov/02/california-legal-weed-cannabis-industry-economy.]  [120:  Michael Martin, “5 years after California legalized weed, the illicit market dominates,” NPR All Things Considered, November 7, 2021, available at: https://www.npr.org/2021/11/07/1053387426/5-years-after-california-legalized-weed-the-illicit-market-dominates. ] 

c. Enforcement Actions 
On December 15, 2022, Mayor Adams announced the results of a two-week pilot program pursuant to which a task force consisting of the Sheriff’s Office, the NYC Police Department (NYPD), DCWP, and OCM conducted a variety of enforcement actions to crack down on the illegal sale of cannabis, cannabis-infused edibles, illegal vaping products, illegal cigarettes, and other illegal tobacco products.[footnoteRef:121] The task force (officially named the “Cannabis NYC Interagency Enforcement Task Force” and hereinafter referred to as the “Task Force”) conducted its enforcement activities over two six-day periods, the first spanning from November 14 to November 19, 2022 and the second spanning from November 28 to December 3, 2022.[footnoteRef:122] Over the course of these two weeks, the Task Force inspected 53 storefronts across the city, seized illegal products worth approximately $4 million, and issued 500 civil violations and 66 criminal summonses.[footnoteRef:123] The Task Force also made two felony arrests for criminal possession and one arrest on an outstanding warrant.[footnoteRef:124]  [121:  Office of the Mayor, “Mayor Adams Takes Action to Promote Equitable and Legal Cannabis Market, Announces Seizure of $4 Million of Illegally Sold Items After Interagency Crackdown on Unlicensed Cannabis Dispensaries,” December 15, 2022, available at: https://www.nyc.gov/office-of-the-mayor/news/918-22/mayor-adams-takes-action-promote-equitable-legal-cannabis-market-seizure-4#/0.]  [122:  Id.]  [123:  Id.]  [124:  Id.] 

At the time of the announcement, it was unclear whether the Task Force would continue to play an ongoing role in regulating illegal smoke shops.[footnoteRef:125] When asked about the future of the Task Force by reporters, Mayor Adams was vague, stating only that he planned to review and analyze what the Task Force had achieved during the pilot.[footnoteRef:126] The Mayor emphasized that his goal was “not to incarcerate,” but rather “to confiscate and educate.”[footnoteRef:127] He indicated that future enforcement actions would focus on educating store owners on the State’s new licensing regime, although he did not rule out shutting down certain businesses entirely.[footnoteRef:128] At the December 15, 2022, press conference announcing the Task Force, OCM Executive Director Chris Alexander noted that unlicensed Cannabis retailers may be violating a variety of different state and local laws, including not only the Cannabis Law, but also the Penal Law and the Tax Law.[footnoteRef:129] He indicated that the State Department of Taxation and Finance would play a role in enforcing some state law violations.[footnoteRef:130] [125:  See id.]  [126:  See NYC Mayor’s Office, Mayor Eric Adams Makes Cannabis-Related Announcement, December 15, 2022, available at: https://www.youtube.com/watch?v=4nATIoWSkuI (last accessed January 6, 2023).]  [127:  Id.]  [128:  See id.; Caroline Lewis, “Mayor Adams cracks down on unlicensed NYC stores selling cannabis,” Gothamist, December 15, 2022, available at: https://gothamist.com/news/nyc-mayor-adams-cracks-down-on-unlicensed-stores-selling-cannabis.]  [129:  See NYC Mayor’s Office, Mayor Eric Adams Makes Cannabis-Related Announcement, December 15, 2022, available at: https://www.youtube.com/watch?v=4nATIoWSkuI (last accessed January 6, 2023).]  [130:  Id.] 

Media has reported that the Task Force continued to inspect smoke shops, confiscate illegal tobacco, e-cigarette, and cannabis products, and issue fines in January 2023. “Inspections are a part of our regular daily duties but now because we are getting so many complaints and requests to conduct these inspections we are going [sic] them multiple days a week every week,” Sheriff’s Deputy Francesca Rosa said.[footnoteRef:131]  [131:  Alyssa Paolicelli, “Sheriff's Office seizes hundreds of illegal drug products from Manhattan smoke shops,” Spectrum News NY1, January 6, 2023, available at: https://www.ny1.com/nyc/all-boroughs/public-safety/2023/01/06/nyc-sheriff-s-office-ride-along-seizing-illegal-smoke-shops.] 

d. Oversight and Investigations Division Field Work 
[bookmark: _Hlk124153620]Concerned about the proliferation of smoke shops, Council investigators used Google Maps search to identify 17 Manhattan smoke shops, selected for their proximity to Housing Works Cannabis Co. (“HWCC”), the first licensed recreational marijuana dispensary to open in New York City, which is located at 750 Broadway, New York, NY 10003.[footnoteRef:132] On December 29, 2022, the day HWCC opened, Council investigators visited these 17 smoke shops, which are all located within a 20-minute walk (approximately a 10-block radius) of HWCC. Investigators entered the shops posing as customers to ascertain the presence and price of any purported THC products being sold. Investigators focused on observing whether the shops appeared to be selling three broad categories of illegal products: untaxed cigarettes, THC products, and illegal flavored nicotine vapes. [132:  Ashley Southall and Wesley Parnell, “Now You Can Legally Buy Recreational Cannabis in New York,” N.Y. Times, (December 29, 2022) (https://www.nytimes.com/2022/12/29/nyregion/ny-weed-sales.html).] 

[image: ]
Of the 17 shops surveyed, 11 sold illegal cannabis products, 3 sold untaxed cigarettes, and 6 sold flavored vapes, which are illegal in New York City (4 of these 6 shops held an e-cigarette license permitting them to sell flavorless vapes). Most of these shops displayed seemingly illicit products openly, while others kept such products concealed and only offered them upon request. Two of the 17 shops surveyed were closed, although it was unclear whether temporarily or permanently, and Council investigators also observed several additional smoke shops within the 10-block radius beyond the 17 visited. 
Prices varied at the visited smoke shops, depending on the type of product sold and the purported concentration or quantity of THC in the product. Some shops offered what seemed to be branded THC products, while other shops appeared to be packaging or rolling such products onsite. Typical prices observed for purported THC products were $15 for a pre-roll, $35 for edibles, $35 for flower, and $40 for vapes. By comparison, HWCC charges $18-$25 for a pre-roll, $30-$35 for edibles, $45-$95 for THC vapes (with the $45 options containing only .3 grams of THC), in addition to a 13% sales tax.[footnoteRef:133] The low concentration of THC in the vapes sold at HWCC relative to some vapes observed elsewhere highlights a large price discrepancy (i.e., the labels on vapes sold at a lower price in the visited smoke shops typically claimed concentrations of THC between 3-6x more than the concentration of THC in the vapes sold at HWCC). Based on the foregoing, it is possible that the high number of smoke shops located near HWCC may negatively impact HWCC’s sales. [133:  Housing Works Cannabis Co. website accessed January 9, 2023 (https://hwcannabis.co/menu/broadway/).  ] 

To better understand the City’s efforts at enforcement, Council investigators also accompanied the New York City Sheriff’s Office, New York Police Department, the New York City Department of Finance, and the New York State Office of Cannabis Management (“Cannabis NYC Interagency Enforcement Task Force” or the “Task Force”) during recent inspections of three smoke shops on the Upper West Side of Manhattan. The Task Force seized allegedly illegal products from all three shops: the first sold flavored vapes, the second sold vapes and various THC products, and the third sold all the above plus what appeared to be products containing psilocybin mushrooms hidden in a safe in the basement. The two latter shops were issued cease and desist letters as well as summonses citing New York City Administrative Code §17-715,[footnoteRef:134] which the Sheriff stated typically carry fines of $30,000-50,000.[footnoteRef:135] Notably, the Task Force planned to inspect two other nearby smoke shops, but both appeared to close temporarily in response to the inspections.  [134:  New York City Administrative Code §17-715(a)(1) provides “It shall be unlawful for  any  person to sell or offer for sale, or to possess with intent to sell or offer for sale, any flavored tobacco product except in a tobacco bar” and §17‑715(b)(1) provides “It shall be unlawful for any person to sell or offer for sale, or to possess with intent to  sell  or  offer  for  sale,  any  flavored electronic cigarette or flavored e-liquid.”]  [135:  Supra note 131. ] 

Less than a week after the Task Force’s above inspections, Council investigators returned to the three smoke shops to observe their public offerings. Investigators found that the first shop no longer appeared to be selling flavored vapes, but the other two were already selling what appeared to be THC products of the same types that had been seized only days earlier.
Many businesses advertising THC products do not seem concerned about enforcement, no matter their location. About a week before the Council’s January 18 hearing, Council investigators observed two storefronts within a few blocks of City Hall displaying purported THC products for sale, one alongside what appeared to be psilocybin mushrooms.
At this hearing, the Committees hope to learn more about the effects of unlicensed smoke shops and the products they sell on the health, safety, and quality of life of New Yorkers, as well as their impact on the licensed marketplace. The Committees also hope to learn more regarding the City’s enforcement of laws against unregulated and illegal tobacco and cannabis products, and discuss potential solutions and strategies to tackle the rapid and unchecked expansion of unlicensed retailers.

20

image1.png




image2.png
DCA Violations

Tobacco, Cigarettes, and Electronic Cigarettes Retail Activity

400

300

o
o
N

sabieyn

100

Violation Date - Year-Quarter




image3.png
DCA Violations

Tobacco, Cigarettes, and Electronic Cigarettes Retail Activity

@ OL - SOLD, OFFERED FOR

2016-Q3 SALE, OR POSSESSED
WITH INTENT TO SELL OR
2016-Q4 OFFER FOR SALE
2017-Q1 FLAVORED ELECTRONIC

- CIGARETTE OR E-LIQUID
2017-Q2 B PL - BUSINESS ENGAGES IN
2017-03 UNLICENSED ELECTRONIC

- CIGARETTE RETAIL DEALER
2017-Q4 ACTIVITY
2018-Q1 0 PL - BUSINESS ENGAGES IN

UNLICENSED TOBACCO
2018-Q2 RETAIL ACTIVITY.

g B PL - BUSINESS ENGAGES IN
2018-Q3 UNLICENSED TOBACCO
2018-Q4 RETAIL DEALER ACTIVITY

5 g B PL - NEWSSTAND ENGAGE

£ 20181 IN UNLICENSED CIGARETTE

5 2019-Q2 RETAIL DEALER ACTIVITY

5 g I PL - NEWSSTAND ENGAGES

g 201903 IN UNLICENSED TOBACCO

o 201904 RETAIL DEALER ACTIVITY

©

8 y [ PL- STORE ENGAGED IN

2 20201 UNLICENSED CIGARETTE

% 2020-Q2 RETAIL ACTIVITY.

) y I PL - UNLICENSED

> 2020:03 CIGARETTE RETAIL DEALER
2020-04 [ PL - UNLICENSED TOBACCO
2021-Q1 RETAIL DEALER

. I8 TS - SELLING TOBACCO
2021-Q2 PRODUCTS OR HERBAL
2021-Q3 CIGARETTES WITH A

SUSPENDED OR REVOKED
2021-Q4 NYS TOBACCO
REGISTRATION
2022-Q1
2022-Q2
2022-Q3
2022-Q4

0 100 200 300 400




image4.png
DCA Violations by Borough

Tobacco, Cigarettes, and Electronic Cigarettes Retail Activity

I STATEN IS
B QUEENS

400

B NOTNYC

1 MANHATTAN
B BROOKLYN
B BRONX

300

200

100

Violation Date - Year-Quarter




image5.png
e Y %
Apartment. k3

Fer®  WEST VILLAGE

,,..

GREENWICH. s
Sty
e oA 9
SR
=
=
vy W ]
Houston ST & ng

Ha LSO :
I cosm;.ymm‘ 9 s @

.
s /
Sl SO A Mpwaner o

T a5
i
.

g e CREAM: > ,m.n
ety 's« «
] 70 Bathazar NoLITA * [ty
)0 s sovosmed | 2 Qerovtonst” o Viinan
G ,"' » i V5 PPt
3

o,
. mnmmu""a.., s
@ @< S,

R consis@
PR, e A 0 Grand i





