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Oversight – Recommendations of the Advisory Commission on Property Tax Reform


I. Introduction
On November 15, 2022, the Committee on Finance (“Committee”) chaired by Council Member Justin Brannan will hold a hearing entitled “Recommendations of the Advisory Commission on Property Tax Reform” to solicit feedback on the final report and recommendations of the New York City Advisory Commission on Property Tax Reform (“Commission”), as well as to discuss the next steps to be taken.  The Administration and members of the Commission have been invited to testify.  
II. History of the Property Tax System in New York City
Beginning in 1959, the New York State Real Property Tax Law (“RPTL”) has governed how property taxes are administered in New York State (“State”), including most methods by which New York City is allowed to administer and collect property taxes.  At the time of passage and thereafter, Section 306 of the RPTL mandated assessment of all real property at full market value.[footnoteRef:1]  Despite this, New York City and many other jurisdictions in the State continued a longstanding practice of assessing at fractional rates. [1:  N.Y. Real Prop. Tax Law § 306, repealed by Act of Dec. 3, 1981, ch. 1057, § 1, 1981 N.Y. Laws 219 (codified at N.Y. Real Prop. Tax Law § 305). ] 

In 1975, in Matter of Hellerstein v. Assessor of Town Islip, the New York Court of Appeals found that the Town of Islip’s fractional assessment violated RPTL Section 306.[footnoteRef:2]  This decision reverberated throughout the State, forcing localities to comply with State law thereby subjecting all property to the same effective tax rates, with a consequence of drastically increasing property tax bills on residential property owners.[footnoteRef:3]  The court acknowledged the “potentially disruptive effects” of its decision and gave the State Legislature a “reasonable” amount of time to comply with State law.[footnoteRef:4]  [2:   See Matter of Hellerstein v. Assessor of Town Islip, 37 N.Y 2d 1 (1975).]  [3:  See id.]  [4:  See id. at 14. ] 

In 1981, after six years of fits and starts, public outcry, and political debate, the State Legislature adopted Senate bill S.7000A, which intended to preserve the pre-Hellerstein fractional assessment system.[footnoteRef:5]  This bill was adopted over the veto of then Governor Carey who argued that the bill “…would do little to improve real property tax and assessment administration …or to provide a viable resolution of the issues raised in the case.”[footnoteRef:6]  Specifically, this legislation repealed RPTL Section 306, the provision that required full value assessment, and added a new Section 305 that required “[a]ll real property in each assessing unit shall be assessed at uniform percentage of value (fractional assessment).”[footnoteRef:7] For New York City (“City”) and Nassau County, the legislation added a new Article 18 to the RPTL to allow these “special assessing units” to apply different fractional assessment percentages to each class of property.[footnoteRef:8]  [5:  See Matter of John O’Shea v. Board of Assessors of Nassau County et al., 8 N.Y.3d 249, 254 (2007).  See also Herman, Robin, “Carey Vetoes A Key Bill Revising State’s Illegal Property Tax System”, NY Times, Nov. 12, 1981 available at NYTimes.com.]  [6:  Veto Letter from Governor Hugh Carey]  [7:   See id.; see also  L. 1981, c. 1057. ]  [8:  See id.] 

The main provisions contained in S.7000A established the framework for the City’s present property tax system.  Pursuant to these provisions, the property tax system is subject to classification guidelines, assessment growth limits, and other restrictions. 
III. How The Current System Works
1. Classification
Each parcel of real estate located in the City is categorized by tax class.   Article 18, Section 1802 of the State Real Property Tax Law established four classes of property for the purposes of taxation.[footnoteRef:9] [9:  See id.] 

· Class 1 consists primarily of one-, two- and three-family homes.
· Class 2 consists of other residential property that is not in Class 1 including rental, 	cooperative and condominium apartments (but not including motels and hotels). 
· Class 3 consists of utility property of regulated utilities and holders of franchises, such as cable television providers.
· Class 4 consists of real property not designated in Classes 1 through 3 – in general, commercial property.[footnoteRef:10]   [10:  See Real Property Tax Law § 1802(1).] 


These classifications govern various aspects of the process used to determine a particular property’s tax bill, including the determination of assessments and application of tax rates.
2. Property Assessment Overview
Each year, DOF determines the assessment of each property through a multistep process. First, DOF estimates the full value of every taxable property in the City, which is commonly referred to as the “Market Value” of the property. DOF uses the “Market Value” to calculate the “Assessed Value” of the property, which is the value used for taxation purposes.[footnoteRef:11] [footnoteRef:12]  Finally, any qualifying exemptions are applied, resulting in the “Taxable Assessed Value” which is used to calculate a property’s tax bill. [11:  See New York City Charter § 1508; New York City Department of Finance’s Fiscal Year 2022 Annual Report of the New York City Property Tax, at 63 and 61]  [12:  See New York City Department of Finance’s Fiscal Year 2022 Annual Report of the New York City Property Tax, at 63 and 61] 

3. Market Value
While State law does not dictate a particular formula for determining a threshold of full value for purpose of city property tax assessment, there are three generally accepted approaches to analyze property data used by appraisers to estimate the property’s full market value.[footnoteRef:13] The three methods are (a) the market data or comparable sales approach, (b) the cost approach, and (c) the income capitalization approach.[footnoteRef:14]  [13:  See id.  See also NY Dep’t. of Taxation & Finance, Uniform Assessment Standards, at https://www.tax.ny.gov/research/property/reports/ratio/uniformassmntstd/index.htm (last visited Oct. 20, 2022).]  [14:  See id.] 

a) Comparable Sale Approach [footnoteRef:15] [15:  See NY Dep’t. of Taxation & Finance, Uniform Assessment Standards, at https://www.tax.ny.gov/research/property/reports/ratio/uniformassmntstd/index.htm (last visited Oct. 20, 2022).] 

Under the comparable sales approach, the value of a property is determined by using the recent sales of similar properties.  Given the large number of properties being assessed, this is done via statistical estimation based on observable characteristics of the properties in question.  This approach develops a value for a particular property by comparing recent similar property sales (“comparables”) within the same market area and adjusting the comparables for dissimilarities. Appropriate market areas may span across the city.  Ideally, the sales are adjusted for dissimilarities, and an indicated value opinion for such property is developed.  Theoretically, if the comparable is superior in a specific attribute, a minus adjustment is indicated.  If a comparable is inferior in a specific attribute, a plus adjustment is indicated.  If the comparable and property are similar in a specific attribute, no adjustment is indicated. DOF uses this approach to value Class 1 residential property and vacant land and is the preferred approach for these properties when sufficient sales data are available.
b) Cost Approach [footnoteRef:16] [16:  See id.] 

Under the Cost Approach, the value of a property is determined by using the depreciated current cost to reconstruct improvements plus land value.  The cost approach develops a value estimate by taking the cost of reproducing or replacing the improvements on a property, reducing that cost by any depreciation (physical, functional, or economic), and adding the land value of the property.  The cost approach is commonly used for new construction, special purpose properties (e.g., religious facilities, museums, schools), and properties with limited sales or income information. 
c) Income Capitalization Approach [footnoteRef:17] [17:  See id.] 

The income capitalization approach, is used to determine the market value based on the amount of income that can be generated from renting the property.  The income approach converts income into value by the application of a capitalization rate or for some properties a multiplier.[footnoteRef:18] This approach measures the value of the property based on its net rental capacity, not the value of the business being conducted.[footnoteRef:19]  This approach is used to assess income-producing properties, as well as co-ops and condos even though they are not necessarily income producing.[footnoteRef:20] [18:  See id.]  [19:  See id.]  [20:  See id.] 

It is important to note that in instances in which a method of valuing rental property may not adequately reflect the property's total value, DOF may use one of the approaches, but adjust it to recognize other factors that necessitate an additional approach.[footnoteRef:21]  However, RPTL Section 581 mandates valuing most co-ops and condos as if they are rental properties.  Since DOF uses the income capitalization approach for valuing rental properties, DOF has to impute income and expenses for co-ops and condos.  This is done by determining comparable rental properties to the co-op or condo and using those incomes and expenses to estimate the potential income and expense of the co-op or condo.[footnoteRef:22]  This provision of law has been cited as one of the main drivers of inequities within the taxation of co-ops and condos.[footnoteRef:23] [21:  See G.R.F., Inc. v. Board of Assessors, 41 N.Y.2d 512(1977).]  [22:  NYC Dep’t of Finance, “Cooperative/Condominium Comparables”, available at NYC.gov, last accessed Oct. 20, 2022.]  [23:  See Furman Center’s “Shifting the Burden,” available at https://furmancenter.org/files/FurmanCenter_ShiftingtheBurden.pdf, last accessed Nov. 7, 2022.] 

4. Assessed Value
Once DOF has determined the Market Value of a property, it applies a series of steps to determine a property’s Assessed Value.  First, DOF initially sets Assessed Value at a specific ratio to a property’s Market Value. This ratio is known as the Assessment Ratio and is determined by the DOF Commissioner.[footnoteRef:24]  Currently, all Class 1 properties are assessed at 6 percent of Market Value, whereas all other Classes have Assessed Values set at 45 percent of Market Value.[footnoteRef:25] However, these Assessed Values are further governed by limits on how fast assessments can grow over time. [24:  See RPTL § 1202(1)(b).]  [25:  See OMB’s “Tax Revenue Forecasting Documentation – June 2022” at 22, available at https://www.nyc.gov/assets/omb/downloads/pdf/methodology-2022-06.pdf last accessed Nov. 7, 2022.] 

RPTL Article 18 sets forth limits on annual assessment increases that are reflected in the assessed value of a property.  Pursuant to RPTL Section 1805, Class 1 assessment increases due to market conditions are subject to a 6 percent annual cap and a 20 percent cap over five years, regardless of the increase in market value.[footnoteRef:26]  These assessment caps were subsequently extended to smaller residential buildings contained in Class 2.  The smaller properties in Class 2, which are designated on the property tax roll as being 2A, 2B, or 2C subclasses, are subject to an 8 percent annual cap and a 30 percent cap over five years.[footnoteRef:27]  Class 2 (buildings with more than 10 units) and Class 4 have transitional assessments which phase in increases and decreases in actual assessments over 5 years, but without caps.[footnoteRef:28]  Class 3 property assessments, and assessment fluctuations in all tax classes due to physical changes, are not subject to any limits on assessment growth.[footnoteRef:29]  The application of these laws results in the “Billable Assessed Value.”[footnoteRef:30] [26:  See RPTL § 1805(1).]  [27:  See RPTL § 1805(2).]  [28:  See RPTL § 1805(3)]  [29:  See RPTL § 1805(5).]  [30:  Supra at 13, p. 61.] 

Once the Billable Assessed Value is determined, DOF further reduces the assessment to reflect any exemptions for which a property qualifies, resulting in the “Taxable Assessed Value,” which is the assessment directly used to determine the tax bill.[footnoteRef:31] [31:  Supra at 13, p. 64.] 

5. Tax Rates
Each class has a particular property tax rate. These rates are established each year as part of the City’s budget adoption process through three steps. 
First, upon approval of the City budget, the City Council (“Council”) determines the total dollar amount to be raised (“levy”) from the property tax pursuant to Section 1516 of the New York City Charter (“Charter”). This levy is required to be set at a level so that the property tax, with all other revenues as estimated by the Mayor, covers the expense budget adopted by the Council. However, in practice the City has undertaken a custom of limiting the expense budget to land on a specific levy.[footnoteRef:32]  In this case, the levy is set by taking the full taxable assessed value, and multiplying that by a set rate, which is often referred to as the “Overall Rate” or “Citywide Rate.” Since January 1, 2009, this overall rate has remained constant at roughly 12.283 percent.[footnoteRef:33] [32:  Pursuant to New York City Charter § 249.]  [33:  Supra at 13, p. 54.] 

Next, the levy, as determined by the Council, is required to be apportioned to each of the four classes. This apportionment is called the “Class Share” or “Class Levy.”[footnoteRef:34] The system ensures that each tax class contributes roughly the same relative amount as they did in 1981, albeit with annual adjustments to reflect overall changes in market value. To avoid large year-to-year shifts in the class shares, State law caps the maximum increase in any class' share to 5 percent over the prior year.[footnoteRef:35] In the event that the share in any of the four classes exceeds the 5 percent cap, the City Council must redistribute the excess to the other classes. However, the City has often requested, and received discretion from the State, to lower the Class Share growth cap to less than 5 percent. [34:   Each class is responsible for given share of the total tax levy. Baseline shares were based on class shares as of FY82 and then adjusted annually to reflect changes in the roll. Council has the discretion to shift up to 5% (of amend for lower amount) the class’s share to other classes.  ]  [35:  See RPTL § 1803-a.] 

Finally, pursuant to Section 1516 of the Charter, the Council sets the tax rates for each class so that the levy raised by each class matches the proportions described in the paragraph above. These are the rates used to calculate tax bills. 
6. Determining the Bill
	DOF applies the tax rates as determined by the Council to the Taxable Assessed Value as determined by DOF, minus any applicable tax abatements to determine the tax bill of a property.[footnoteRef:36] However, tax rates are determined as part of the budget adoption process and budgets are generally not adopted until mid or late June, which leaves very little time for DOF to distribute the first installment of bills for the upcoming fiscal year, which are due by July 1. Therefore, if the tax rates have not been adopted by June 5, DOF is permitted to send out tax bills using the old class tax rates as a placeholder.[footnoteRef:37] When this occurs, DOF includes the new rate for the first time on the January 1 tax bills. [36:  Bills can be reduced by tax abatements. Supra at 13, p. 61..]  [37:  See NYC Charger § 1516(b).] 

IV. Issues With the System
In its final report, the Commission identified three primary topics that came up most often in its public hearings and written testimonies: a) differences in valuation among 1-3 family homes, co-ops and condos, b) differences in effective tax rates among neighborhoods, and c) difficulty in understanding how the property tax system functions overall.[footnoteRef:38] [38:  NYC Advisory Commission on Property Tax Reform, “The Road To Reform: A Blueprint for Modernizing and Simplifying New York City’s Property Tax System”, p. 3, available at NYC.gov.] 

a) Differences in Assessments among 1 - 3 Family Homes, Co-ops, and Condos
Under the current system, 1-3 family homes are in Tax Class 1 while co-ops and condos are in Tax Class 2, a problematic feature of the system in that homeowner tax bills are generated according to different rules around assessments and tax rates.  The differing treatment of these two types of residential properties has resulted in nominal inequities in effective tax rates between Class 1 properties, and co-ops and condos. The Co-op-Condo Partial Abatement was created in 1996 to address this inequity, albeit imperfectly.
Beyond inequities between Class 1 homes and Class 2 co-ops and condos, there are also inequities within the treatment of both of these categories.
Inequities within Class 1 are largely a function of the caps limiting assessment growth by 6 percent in any one year, or 20 percent over any five-year period.[footnoteRef:39]  While the caps provide strong protection to properties in areas with fast growth, the protections provide minimal to no relief in areas where the growth is slower. The Commission also recognized that as a protection for homeowners, the caps are problematic in that they are “tied to properties and not property owners, [and that] they are not means-tested and they do not expire when a property is sold.”[footnoteRef:40]  [39:  NYC Advisory Commission on Property Tax Reform, “Preliminary Report”, p. 49, available at NYC.gov.]  [40:  See id.] 

Inequities within Class 2 co-ops and condos are driven by RPTL Section 581 which requires DOF to value co-ops and condos as if they are rental properties; DOF accomplishes this by determining comparable rental properties to a co-op or condo, using those rental properties’ income and expenses to estimate that of the comparable co-op or condo.  However, this process has serious limitations such as the difficulty in identifying comparable rents for high-end condos and co-ops.  Adding to the unnecessary complexity and inequitable taxation caused by this process, co-ops and condos constructed before 1974 are compared to rental properties of the same age – which are often rent-stabilized.   As a result, co-ops and condos that can sell for millions of dollars are taxed as if they have the revenue generating potential of rent-stabilized apartments.[footnoteRef:41] The Commission found “… the system to be regressive because higher values [sic] properties are assessed at a smaller fraction than lower valued properties.”[footnoteRef:42] [41:  This procedure under the RPTL, done elsewhere in New York, was upheld by the Court of Appeals. See Matter of Greentree at Lynbrook Condominium No. 1 v. Board of Assessors of Vil. Of Lynbrook, 81 N.Y.2d 1036 (1993).]  [42:  Supra at 16, page 46.] 

b)  Differences in Effective Tax Rates among Neighborhoods [footnoteRef:43] [43:  The effective tax rate is the percentage of estimated market price a homeowner pays in taxes.] 

Growth caps on assessed value, when combined with rapid market value appreciation found in gentrifying neighborhoods, have yielded disparate effective tax rates among 1-3 family homes. Class 1 properties in neighborhoods that have seen accelerated market value appreciation hit the cap quickly, suppressing assessed value while market values continue to rise with demand. Alternatively, similar Class 1 properties in neighborhoods where the market value has appreciated more slowly do not hit the cap as quickly or as frequently.  This allows tax bills to continually increase to the point where homeowners in slow-appreciating neighborhoods have higher property tax bills than those of homeowners of nearly identical properties in faster-appreciating neighborhoods.  
As an example, in a 2017 article, the New York Daily News identified a residential property in Park Slope, Brooklyn owned by then-Mayor Bill de Blasio that was valued at approximately $1.6 million, but received a property tax bill of $3,581, while a similar property in East New York, Brooklyn which was valued at $156,000, received a property tax bill of $7,308.[footnoteRef:44] [44:  Smith, Greg, “EXCLUSIVE: NYC property taxes favor rich and white homeowners, lawsuit claims”, NY Daily News, Apr. 23, 2017 available at NY Daily News.] 

The valuation method used by DOF for co-ops and condos (as required by RPTL 581) has also led to geographical disparities. The Commission’s preliminary report notes that for co-ops and condos, “… the ratio of DOF value to market value varies significantly by borough … with DOF value capturing the highest share of market value in the Bronx, and for the lowest valued co-ops or condos.”[footnoteRef:45] [45:  Page 46] 

c) Difficulty Understanding the Property Tax System
Correcting the lack of transparency and clarity in how a particular property’s tax is calculated was an organizing principle of the Commission and a point brought up in public testimony.[footnoteRef:46]  Along with the growth caps between neighborhoods discussed previously, some properties are assessed by different methodologies entirely.  The owner of a 1-3 family home would have their property assessed by value of comparable sales.  This allows the homeowner to make a reasonable approximation of their assessment based on local market transactions.  Meanwhile, the complicated market valuation method for co-op and condo properties leaves owners of these property types in the dark as to what they can expect to owe until DOF issues tax bills for the upcoming year. [46:  Supra at 40; see also at p. 18.] 

The property class system and State law limitations on how much of the overall tax levy each class may carry in a given year, add further complications.  By law, each property tax class' share of the overall tax levy for the year cannot grow more than 5 percent from the previous year.  If a particular class' share of the levy exceeds 5 percent, the excess must be redistributed among the other classes.[footnoteRef:47]  This has led to a system where, even in years where the City has held the average tax rate flat, individual property owners lack sufficient capacity and understanding on how to predict tax bill based on published rates alone, as their true bill could shift if their property’s tax class took on more of a share of the overall levy. [47:  RPTL § 1803-a(1)(c).] 

V. History of the Reform Advisory Commission
In May 2018, then-Mayor de Blasio and then-Council Speaker Corey Johnson announced the formation of the New York City Advisory Commission for Property Tax Reform.  The Commission was charged to develop recommendations to evaluate all aspects of the property tax system, including but not limited to the property tax classification system, methods of determining property market values and assessments, treatment of property value increases, relief for low-income and senior homeowners, and the calculation of tax rates. The overall goal of the Commission was to recommend reform of the property tax system to make it simple, clearer, and fairer, while avoiding reduction in revenue used to fund essential City services.  
The Commission, originally co-chaired by Vicki Been and Marc Shaw, held ten public meetings between July 2018 and February 2019, including one in each borough, soliciting recommendations from DOF, City Council, topical experts, and the public.   A preliminary report was issued on January 31, 2020, with follow-up public hearings scheduled, but postponed due to the COVID-19 pandemic.[footnoteRef:48]  Public hearings in each of the city’s five boroughs resumed in May 2021 and concluded in June 2021.  The Commission issued its final report with 10 overall recommendations on December 29, 2021. The recommendations include, among many other things, structural change to the property tax system, and tax relief to primary resident owners. [48:  During this time, co-chair Vicki Been departed the Commission to return to City service; Marc Shaw continued as sole Chair until the Commission’s conclusion.] 

VI. Summary of Commission Recommendations
1. Structural Change to the Property Tax System
The Commission recommended four main structural changes to the property tax system.  First it proposed creating a new, expanded residential class to include existing Class 1 properties as well as Class 2 condos, co-ops, and 4-10 unit small rental buildings.  Second, all properties in the new residential class would have market values determined by a sales-based methodology.  Third, the Commission recommended ending fractional assessments for all property types and assessing each property at full market value.  Lastly, the Commission proposed eliminating assessed value growth caps for the new residential class in favor of a 5-year phase-in of changes in market value.  
The Commission believes that co-ops and condos are similar enough to existing Class 1 properties to justify grouping them together, while sales volume for small rental properties is such that they fit in with existing Class 1 when adopting the recommended sales-based methodology.  The Commission acknowledges adoption of the sales-based methodology would require a repeal of the RPTL Section 581 mandate to value co-ops and condos based on comparable rental properties, and argues this State law provision has resulted in inequity as higher-valued properties are assessed at fractions of their true value.  Elimination of fractional assessments would offer uniformity among properties and remove disparities in taxable values, while eliminating the assessed value growth caps would remove what the Commission identifies as a primary driver of inequity.  The Commission argues a five-year phase-in will serve as an adequate smoothing mechanism for the transition.  
2. Provide Targeted Relief for Primary Resident Owners
The Commission recommends a partial homestead exemption for primary resident owners in the new residential class, which could either be a flat rate exemption or a graduated marginal rate exemption for incomes up to $500,000, with a graduated phase-out starting at $375,000.  The Commission also recommends retention of all existing personal exemption programs and elimination of the co-op/condo abatement.  Further, the Commission recommends a “circuit breaker” to lower property tax liability for burdened primary resident owners based on a ratio of property tax to income exceeding 10 percent and incomes below $90,550, beginning to phase-out at incomes of $58,000.  The allowable benefit would not exceed $10,000.
In making these proposals, the Commission looked for a balance between meaningful relief to primary resident owners while maintaining revenue neutrality within the tax system.  The Commission acknowledged that policymakers hold the final decision on specifics of how any relief program would look, but reasoned that the ability-to-pay concept is as important as structural reform in achieving fair taxation, and that there is a need for additional relief targeted to owners who use their properties as their primary residences.
3. Additional Recommendations
The Commission recommends eliminating the State law property class share system and use of State valuations in the apportionment process, replacing it with a system that freezes relative tax rates for 5-year periods.  Under this revised system, the Mayor and Council could adjust the tax rates, but only proportionally among all classes within a given period.  Every five years, the Council would perform a study to determine what adjustments, if any, are necessary to maintain consistency in the share of taxes relative to each class' fair market value.  The Commission argued that stability of fixed ratios, periodically reviewed, will bring clarity and simplicity to the system as opposed to the present yearly evaluation and allocations.
The Commission also recommends maintaining current valuation for properties outside the proposed expanded residential class – rental buildings of 10+ units, commercial properties, and utilities.  The Commission recognizes the commercial real estate market is in flux as a result of the COVID-19 pandemic, shifts in worker attendance policies, and retail shopping patterns.  The Commission also notes these properties are already subject to international standards for property valuation, and that the high ratio of the commercial to residential effective tax rate comes from preferential treatment of residential properties, rather than the high tax burden on commercial properties.  The Commission heard little testimony from owners of large residential and commercial properties.  If owners of these properties are unhappy with the current system they did not choose the Commission as a vehicle for expressing their concerns. 
Further, the Commission recommends a five-year phase-in for the proposed system to take effect on the new residential class as a balance between providing relief to disadvantaged property owners quickly and mitigating abrupt shocks to the real estate market.  However, if property ownership is transferred during the five-year period, the proposed system would apply in full to the new owner in the first fiscal year following the transfer.  Finally, the Commission recommended a mandatory comprehensive review of the system every ten years to continue fair and effective service and prevent inequalities from extended continuance.
VII. Conclusion
At this hearing, the Committee looks forward to learning more about the details of the proposals and feedback on the pros and cons of the various recommendations made by the Commission, the Administration’s role in adopting them, any alternative ideas for reform, and what action must be taken by our partners in State government.
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