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INTRODUCTION

On December 7, 2021, the Committee on Housing and Buildings, chaired by Council Member Robert Cornegy, Jr., together with the Committee on Contracts, chaired by Council Member Benjamin Kallos, will hold an oversight hearing entitled “Minority Affordable Housing Development World.” The Committee has invited to testify the Department of Housing Preservation and Development (HPD), the Mayor’s Office of Contract Services, Minority- and Women-Owned Business Enterprise Program (M/WBE) advocates, real estate representatives and other interested members of the public.

BACKGROUND

The Affordable Housing Stock in New York City

Many New Yorkers are at risk of housing instability: a large share of rental households are rent burdened or severely rent burdened, even while the New York City (City) continues to experience a net loss of rent stabilized units. According to data from the 2017 housing vacancy survey, conducted triennially, 44 percent of all rental households in the City are rent burdened, meaning that they pay at least 30 percent of their income in rent,[footnoteRef:2] and another 25 percent of rental households are severely rent burdened, meaning that they pay at least 50 percent of their income in rent.[footnoteRef:3] Additionally, the number of affordable housing units in the City has been decreasing. Since 1994, the City has suffered a net loss of 147,665 rent stabilized units.[footnoteRef:4] In 2020, the number of new additions to the rent stabilized housing stock declined by 51 percent from 2019,[footnoteRef:5] though it bears noting that there were delays in construction as a result of the Covid-19 pandemic. [2:  N.Y.C. Department of Housing Preservation and Development, Where We Live NYC: Explore Data, available at https://wherewelive.cityofnewyork.us/explore-data/housing-conditions/. ]  [3:  Id.]  [4:  Rent Guidelines Board, Changes to the Rent Stabilized Housing Stock in NYC in 2020, June 3, 2021, https://rentguidelinesboard.cityofnewyork.us/wp-content/uploads/2021/06/2021-Changes.pdf at 3.]  [5:  Id.] 

[bookmark: _Ref89679998]HPD and the New York City Housing Development Corporation (HDC) sponsor programs to create and preserve affordable housing in the City.[footnoteRef:6] In 2014, Mayor Bill de Blasio announced an affordable housing plan, called Housing New York: A Five-Borough, Ten-Year Plan.[footnoteRef:7] This plan sought to build or preserve 200,000 units of affordable housing.[footnoteRef:8] A modified plan was released in 2017 that added an additional 100,000 units to that goal.[footnoteRef:9] As of March 2019, 123,466 units had been created or preserved.[footnoteRef:10]  [6:  Rent Guidelines Board, Housing Supply Report, June 3, 2021, https://rentguidelinesboard.cityofnewyork.us/wp-content/uploads/2021/06/2021-HSR.pdf at 7.]  [7:  Id. ]  [8:  Id.]  [9:  Id. ]  [10:  Id. ] 

HPD, through its Office of Development, operates a variety of programs for the development of affordable housing for low- and moderate-income New Yorkers.[footnoteRef:11] These programs include the Extremely Low and Low-Income Affordability Program (ELLA),[footnoteRef:12] HPD's program for funding new construction of low-income multi-family rental projects; the Affordable Neighborhood Cooperative Program (ANCP),[footnoteRef:13] providing very low interest loans for the rehabilitation of distressed City-owned occupied multi-family properties; and the Multifamily Housing Rehabilitation Loan Program (HRP),[footnoteRef:14] providing rehabilitation loans for the replacement of major building systems in multifamily buildings in exchange for entering into affordability agreements with HPD. The City also offers various tax incentive programs to stimulate the development of housing.[footnoteRef:15] Under these programs, developers may receive a tax benefit, such as an exemption from taxation on any increase in the assessed value of a property resulting from new construction or certain capital improvements, or an abatement to reduce existing real estate taxes, for a set  period of time, the duration of which those units must remain rent stabilized.[footnoteRef:16] In exchange for these  tax benefits, developers are required to sign regulatory agreements that require the units in the buildings to be subject to rent stabilization for at least the duration of time that the building is receiving the exemption.[footnoteRef:17]  [11:  Id.]  [12:  N.Y.C. Housing Preservation & Development, New Construction Financing: Extremely Low- and Low-Income Affordability Program, https://www1.nyc.gov/site/hpd/services-and-information/extremely-low-and-low-income-affordability-program-ella.page (last visited Dec. 3, 2021).]  [13:  N.Y.C. Housing Preservation & Development, Home Repair and Preservation Financing: Affordable Neighborhood Cooperative Program, https://www1.nyc.gov/site/hpd/services-and-information/affordable-neighborhood-cooperative-program-ancp.page (last visited Dec. 3, 2021).]  [14:  N.Y.C. Housing Preservation & Development, Home Repair and Preservation Financing: Multifamily Housing Rehabilitation Loan Program (HRP), https://www1.nyc.gov/site/hpd/services-and-information/multifamily-housing-rehabilitation-loan-program-hrp.page (last visited Dec. 3, 2021).]  [15:  Supra, note 5 at 8.]  [16:  Id.]  [17:  Id. ] 

HPD Programming Focused on M/WBEs
HPD has introduced several initiatives in an effort to increase Minority- and Women-owned Business Enterprises (M/WBE) participation in the development and management of affordable housing. For instance, in November 2020, Mayor de Blasio and the Taskforce on Racial Inclusion & Equity announced a new “equitable ownership requirement,” to be implemented by HPD, requiring that an M/WBE or non-profit partner hold a minimum 25 percent ownership stake in any affordable housing project awarded on public land.[footnoteRef:18] Going forward, all Requests for Proposals (RFPs) issued by HPD for the development of affordable housing were to be subject to this new requirement.[footnoteRef:19] In 2017, HPD launched its “M/WBE Build Up Program,” aiming to increase contracting opportunities for M/WBEs in City development.[footnoteRef:20] The M/WBE Build Up Program requires developers or borrowers to spend at least 25 percent of HPD/HDC-supported costs on certified M/WBEs over the course of design and construction of certain HPD/HDC-subsidized projects. In 2015, HPD announced an RFP to develop vacant City-owned sites, restricting respondents specifically to M/WBEs through HPD’s M/WBE Building Opportunity RFP.[footnoteRef:21] [18:  N.Y.C. Housing Preservation & Development, Press Release: Mayor de Blasio and Taskforce on Racial Equity and Inclusion Announce New Requirement to Give M/WBEs and Non-Profits Greater Ownership Stake in Affordable Housing Projects Built on City-Owned Sites, Nov. 19, 2020, https://www1.nyc.gov/site/hpd/news/050-20/mayor-de-blasio-taskforce-racial-equity-inclusion-new-requirement-give#/0.]  [19:  Id.]  [20:  N.Y.C Housing Preservation & Development, M/WBE Build Up Program,  https://www1.nyc.gov/site/hpd/services-and-information/m-wbe-build-up-program.page (last visited Dec. 3, 2021).]  [21:  N.Y.C. Housing Preservation & Development, Designated RFP Project Details, https://www1.nyc.gov/site/hpd/services-and-information/designated-rfp-project-details.page?request=M/WBE%20Building%20Opportunity%20RFP&borough=Multi&type=RFP&releaseStart=1446350400000&releaseEnd=1448859600000 (last visited Dec. 3, 2021),] 

HPD also operates various trainings and workforce development opportunities to encourage M/WBE participation in affordable housing development, including “HPD Build-Out,”[footnoteRef:22] a seminar series meant to increase understanding of project development, project readiness, and capacity building; and a number of hiring initiatives.[footnoteRef:23] [22:  N.Y.C. Housing Preservation & Development, Build-Out, https://www1.nyc.gov/site/hpd/services-and-information/hpd-build-out.page (last visited Dec. 3, 2021).]  [23:  N.Y.C. Housing Preservation & Development, Economic Opportunity and Inclusion Program (EOIP), https://www1.nyc.gov/site/hpd/services-and-information/economic-opportunity-and-inclusion-program.page (last visited Dec. 3, 2021).] 



Minority and Women-Owned Business Enterprises and their Participation in Affordable Housing Development

According to the United States Small Business Administration (SBA), New York is home to roughly 2.2 million small businesses, which employ over 4.1 million people and represent the diversity of the City.[footnoteRef:24] Nearly 50 percent of New York’s private workforce is employed by small businesses and over 380,000 workers are self-employed minorities.[footnoteRef:25] The City has tripled the number of certified M/WBE firms since FY 2015 and, as of late 2021, over 10,500 firms have certified as M/WBEs.[footnoteRef:26] However, despite the large presence of M/WBEs in the City, these businesses have historically struggled with participation in City contracting. In FY 2021, only 16 percent of certified M/WBEs received City funding and, in no year since 2015, have City expenditures gone to more than 22 percent of certified M/WBE firms.[footnoteRef:27] [24:  U.S. SMALL BUSINESS ADMINISTRATION, 2020 Small Business Profile: New York, at 133, available at https://cdn.advocacy.sba.gov/wp-content/uploads/2020/06/04144139/2020-Small-Business-Economic-Profile-NY.pdf]  [25:  See id. (“New York small businesses employed 4.1 million people, or 49.8% of the private workforce, in 2017”).]  [26:  See N.Y. City Comptroller Scott M. Stringer, Making the Grade: New York City Agency Report Card on Minority- and Women-Owned Business Enterprises, (Oct. 2021) at 25, available at https://comptroller.nyc.gov/wp-content/uploads/documents/Making-the-Grade-2021.pdf]  [27:  See id. at 2.] 

The City’s first M/WBE program was created following a 1989 voter referendum approving the establishment of a program to assist M/WBEs.[footnoteRef:28] That program was ultimately dismantled by then-Mayor Rudolph Giuliani in 1994,[footnoteRef:29] but the Council reinstated and expanded the program when it passed Local Law 129 of 2005, in response to a citywide disparity study released the same year.[footnoteRef:30] In the years since, two additional M/WBE disparity studies have been conducted to examine the number of certified M/WBEs that operate in the City compared to how often those firms are awarded City contracts.[footnoteRef:31] The studies have revealed how M/WBEs are underutilized in the awarding of both prime contracts and subcontracts by City agencies.[footnoteRef:32]  [28:  Pursuant to City of Richmond v. J.A. Croson Company, 488 U.S. 469, 470-499 (1989), in which the Court held that a “race-based relief” program for public contracting requires a jurisdiction to demonstrate “identified discrimination” in government contracting against parties for whom relief is sought, and that the remedy be narrowly tailored to meet a compelling government interest.]  [29:  See Jonathan P. Hicks, “Giuliani Revamps Minority Program on City Contracts,” N.Y. TIMES, (Jan. 25, 1994) at A1, available at https://www.nytimes.com/1994/01/25/nyregion/giuliani-revamps-minority-program-on-city-contracts.html]  [30:  See L.L. 129/2005.]  [31:  See Richmond v. Croson, supra note 25.]  [32:  Id. ] 

Local Law 129 of 2005 also established the City’s M/WBE certification program, which provides greater access to information about contracting opportunities through classes, networking events, targeted solicitations, and an online directory for certified businesses within the City that promotes M/WBE businesses to purchasers.[footnoteRef:33] This certification list is available to contracting agencies and identifies vendors in each industry classification that are certified as M/WBEs.[footnoteRef:34]  The rationale behind the certification program is to make it easier for agencies to select M/WBE vendors when awarding contracts.   [33:  N.Y.C. DEPARTMENT OF SMALL BUSINESS SERVICES, “Minority and Women-owned Business Enterprise (M/WBE) Certification Program,” https://www1.nyc.gov/nycbusiness/description/minority-and-womenowned-business-enterprise-certification-program-mwbe (last visited December 3, 2021).]  [34:  See id.] 

In the years since, the M/WBE program has been amended several times by local law – by Local Law 1 in 2013, which removed the requirement that M/WBE goals only apply to contracts valued at one million dollars or less,[footnoteRef:35] and by Local Laws 174[footnoteRef:36] and 176, in 2019[footnoteRef:37] which updated the M/WBE goal numbers from the 2018 disparity study, expanded the definition of “minority group” to include Native American-owned businesses, and restored Asian-American-owned businesses to the professional services category.[footnoteRef:38] [35:  See L.L. 1/ 2013.]  [36:  See L.L. 174/2019.]  [37:  See L.L. 176/2019.]  [38:  See id.] 

	Despite these frequent updates to the M/WBE laws, the awarding of City contracts to M/WBEs in the construction industry – and for affordable housing development in particular – remains low.  In the City Comptroller’s review of the City’s FY21 spending, it was determined that agencies citywide fell short of achieving their M/WBE targets for construction, with only 5.33% of the targets awarded to African-American owned firms, 41.41% awarded to Asian-American owned firms, 27.07% awarded to Hispanic-American owned firms, and 19.11% awarded to Women-owned firms.[footnoteRef:39] [39:  See N.Y. City Comptroller Scott M. Stringer, Making the Grade: New York City Agency Report Card on Minority- and Women-Owned Business Enterprises, (Oct. 2021) at 54, available at https://comptroller.nyc.gov/wp-content/uploads/documents/Making-the-Grade-2021.pdf] 

HPD similarly fell short of its M/WBE participation targets in construction, with only 1.26% of its target awarded to African-American owned firms, 10.16% awarded to Hispanic-American owned firms, and 17.06% awarded to Women-owned firms. Notably, 199.02% of HPD’s construction contract target was awarded to Asian-American owned firms.[footnoteRef:40] [40:  See N.Y. City Comptroller Scott M. Stringer, Making the Grade: New York City Agency Report Card on Minority- and Women-Owned Business Enterprises, (Oct. 2021) at 72, available at https://comptroller.nyc.gov/wp-content/uploads/documents/Making-the-Grade-2021.pdf] 

Overall, construction contracts continue to lag behind their M/WBE goals citywide, and, with the exception of Asian-American owned firms, HPD still has a long way to go towards reaching its M/WBE participation goals in affordable housing.
CONCLUSION
At this hearing, the Committees except to receive a progress update from HPD on its various programs, trainings, and targets regarding M/WBE participation in the development of affordable housing. 
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