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OVERSIGHT: EVALUATING LARGE MODIFICATIONS TO EMERGENCY PROCUREMENTS DURING THE PANDEMIC

I. INTRODUCTION	
On November 29, 2021, the Committee on Contracts will hold a remote oversight hearing on: Evaluating Large Modifications to Emergency Procurements During the Pandemic. The Committee has invited the Mayor’s Office of Contract Services (MOCS), the Department of Information Technology & Telecommunications (DoITT), and other interested stakeholders to testify. 
II. BACKGROUND
Emergency contracting power
Contracting services out to public tender is a strictly-governed procedure in New York, regulated by the State’s General Municipal Law § 103 (GML 103), which requires contracting agencies in most cases to award contracts to the “lowest responsible bidder” that responds to an agency solicitation for goods or services, and is typically selected via a competitive sealed bid.[footnoteRef:2] However, once the COVID-19 pandemic was declared a state emergency, Mayor de Blasio issued an executive order suspending many of the City’s procurement laws for the purpose of procuring essential materials and services in preparation for the impact of the pandemic upon the City.[footnoteRef:3] The Mayor is delegated this authority pursuant to a provision of GML 103 detailing exceptions to the standard procurement rules in case of emergencies.[footnoteRef:4]   [2:  See N.Y. Gen. Mun. § 103]  [3:  See N.Y.C. Mayor Bill de Blasio “Emergency Executive Order 101”, March 17, 2020, available at: https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2020/eeo-101.pdf. ]  [4:  See N.Y. Gen. Mun. § 103(4)] 

The emergency procurements provision of GML 103 authorizes contracting agencies to forego the competitive sealed bidding process “in the case of a public emergency arising out of an accident or other unforeseen occurrence or condition whereby circumstances affecting public buildings, public property or the life, health, safety or property of the inhabitants of a political subdivision or district therein, require immediate action which cannot await competitive bidding.”[footnoteRef:5] The City Charter also authorizes emergency procurements in cases of “unforeseen danger to life, safety, property or a necessary service,” and with the prior approval of the Comptroller and the Corporation Counsel.[footnoteRef:6]  [5:  N.Y. Gen. Mun. § 103(4)]  [6:  N.Y.C. Charter § 315] 

The Mayor’s Executive Order authorized the use of emergency procurements and the bypassing of standard sealed competitive bidding rules, meaning that contracting agencies were no longer bound to select the lowest responsible bidder for many essential goods and services.[footnoteRef:7] As of November 1, 2021, the City has spent $6.2 billion on COVID-19 related response and recovery.[footnoteRef:8] [7:  See N.Y. Gen. Mun. § 103 ]  [8:  NYC Comptroller Scott Stringer “New York by the numbers: Weekly economic and fiscal outlook”, No. 59, November 1, 2021, available at:  https://comptroller.nyc.gov/newsroom/new-york-by-the-numbers-monthly-economic-and-fiscal-outlook-no-59-november-1st-2021/. ] 

Local Law 18 of 2012
The City has faced large cost overruns at times in the past, particularly for technology-related projects. For example, in 2011 it was revealed that the City’s contract with a payroll provider, CityTime, originally began with a budget of $63 million[footnoteRef:9] but ended up ballooning to over $700 million.[footnoteRef:10] Eventually the Department of Investigation found that $600 million was fraudulently allocated,[footnoteRef:11] and the City was ultimately reimbursed for 80 percent of the cost.[footnoteRef:12]  [9:  Testimony of Joel Bondy, Transcript, Oversight - Examining the New York City Office of Payroll Administration's Procurement and Application. ]  [10:  David Chen, Serge Kovaleski, and John Eligon, Behind Troubled City Payroll Project, Lax Oversight and One Powerful Insider, New York Times. Mar. 27, 2011.]  [11:  New York City Department of Investigation, “New York City Department of Investigation CityTime Investigation: Lessons Learned & Recommendations to Improve New York City Management of Large Information Technology Contracts,” July 2014, available at: http://www1.nyc.gov/assets/doi/reports/pdf/2014/2014-07-25-Pr13citytime.pdf.  ]  [12:  Michael M. Grynbaum, “Contractor Strikes $500 Million Deal in City Payroll Scandal”, New York Times, March 14 2012 available at: http://www.nytimes.com/2012/03/15/nyregion/contractor-in-citytime-payroll-scandal-to-pay-record-500-million.html. ] 

To help mitigate cost overruns (and potential fraud), the City Council enacted Local Law 18 of 2012. Under this law, agencies are required to report certain cost increases in construction and service contracts associated with projects in the capital budget of $10 million or more.[footnoteRef:13] Specifically, Local Law 18 requires the Mayor to report to the Council on project cost increases at two stages.[footnoteRef:14] First, the Council receives notice whenever such a contract is extended or modified in a manner that increases the cost of the contract by 20 percent or more.[footnoteRef:15] Second, once such an extension or modification has taken place, the Council is notified regarding any additional contract extensions or modifications that result in a ten percent cost increase above the revised contract value.[footnoteRef:16] Pursuant to Local Law 18, all notifications must include explanations about the basis and anticipated scope of the cost increase, and be sorted by project in the quarter following contract registration with the Comptroller.[footnoteRef:17]  [13:  See N.Y.C. ADMIN. CODE § 6-133 ]  [14:  See N.Y.C. ADMIN. CODE § 6-133 (b)-(c).]  [15:  See N.Y.C. ADMIN. CODE § 6-133 (b)]  [16:  See N.Y.C. ADMIN. CODE § 6-133 (c).]  [17:  See N.Y.C. ADMIN. CODE § 6-133 (d).] 

III. ISSUES AND CONCERNS 
During the COVID-19 pandemic, there have been a handful of contracts reported under the Local Law 18 requirements. For example, in the FY2021, Q2 report (which covers the reporting dates of October 1, 2020 to December 31, 2020), there was a reported budget increase of 102 percent for a contract between the Department of Citywide Administrative Services (DCAS) and the developer Cushman and Wakefield for building management services.[footnoteRef:18] According to the report, the budget increased because “of increased request of construction (capital) work that wasn't initially anticipated when this contract was registered.”[footnoteRef:19] There were two bids for this contract.  [18:  See Disclosure of Project Cost Increases on Large City Projects for Q2 of Fiscal Year 2021 as required by Local Law 18 of 2012, Contract ID: CT185620195000015 (on file with committee staff).]  [19:  See id.] 

In the FY2021, Q3 report (which covers the reporting dates of January 1, 2021 to March 31, 2021), there was a reported 63 percent budget increase for a contract between DoITT and IBM.[footnoteRef:20] Unlike the DCAS contract mentioned above, however, the IBM contract did not go through a competitive bidding process and was instead awarded to IBM as an emergency procurement. In the following quarter, this same contract had increased to 171 percent of the original contract budget, amounting to roughly $194 million in city expenditures.[footnoteRef:21] According to the FY2021, Q4 report, this increase is due to the extension of the emergency contract, which offers technical support needed during the COVID-19 pandemic.  [20:  See Disclosure of Project Cost Increases on Large City Projects for Q3 of Fiscal Year 2021 as required by Local Law 18 of 2012, Contract ID: CT185820201424511 (on file with committee staff).]  [21:  See Disclosure of Project Cost Increases on Large City Projects for Q4 of Fiscal Year 2021 as required by Local Law 18 of 2012, Contract ID: CT185820201424511 (on file with committee staff).] 

IV. CONCLUSION
The committee looks forward to hearing testimony from MOCS, DoITT and any other
representatives from the administration that can attest to the necessity of these large contract modifications, and in the case of DoITT’s contract with IBM, whether all of the components of this contract were critically necessary under the declared state of emergency.
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