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	PROP. INT. NO. 69-A:
	By Council Members 	Lincoln Restler, Tiffany Cabán, Nantasha M. Williams, Althea V. Stevens, Jennifer Gutiérrez, Crystal Hudson, Erik D. Bottcher, Kevin C. Riley, Selvena N. Brooks-Powers, Lynn C. Schulman, and Shahana K. Hanif

	TITLE:
	A Local Law to amend the administrative code of the city of New York, in relation to prohibiting provisions in employment agreements that shorten the period in which claims and complaints of unlawful discriminatory practices, harassment or violence may be filed and in which civil actions may be commenced



I. INTRODUCTION
	On April 11, 2024, the Committee on Civil and Human Rights, chaired by Council Member Nantasha Williams, held a vote on Proposed Introduction No. 69-A, sponsored by Council Member Lincoln Restler, in relation to prohibiting employment contracts from shortening the statute of limitations on discrimination claims and complaints under the Human Rights Law. The Committee heard a previous version of the bill on June 23, 2023 and February 29, 2024. Testimony from those hearings has informed the amendments to this bill. The bill passed with 5 votes in the affirmative, 0 votes in the negative, and no abstentions.
II. BACKGROUND
a. Employment protections in the Human Rights Law
The mandate of the New York City Commission on Human Rights (CCHR) is to protect New Yorkers from illegal discrimination by enforcing the City’s Human Rights Law (HRL), both through proactive investigation and in response to individual complaints filed with CCHR’s Law Enforcement Bureau.[footnoteRef:2] The HRL protects against discrimination in a wide range of circumstances, including in the contexts of employment, housing, and public accommodations, on the basis of more than 25 protected categories.[footnoteRef:3] Across this broad mandate, CCHR reports that the highest number of inquiries that they receive relate to employment,[footnoteRef:4] most often on the basis of gender or disability.[footnoteRef:5] [2:  See generally NYC Charter §§ 904-905; § 8-101, The New York City Human Rights Law, CCHR.  Available at: https://www.nyc.gov/site/cchr/law/chapter-1.page#8-102]  [3:  Protected classes include, for example, race, gender, disability, sexual orientation, gender identity, sexual and reproductive health decisions, creed, age, source of income, national origin, immigration status, and marital, partnership or caregiver status. NYC Comm’n on Human Rights, The New York City Human Rights Law at § 8-107. Available at: https://www.nyc.gov/site/cchr/law/chapter-1.page#8-102. ]  [4:  Testimony of the NYC Commission on Human Rights to the Committee on Civil and Human Rights, Oversight Hearing on Expanding NYC Human Rights law Employment Protections Against Workforce Discrimination, June 26, 2023, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=6215506&GUID=E80CAC1C-0591-417E-A4B0-22199CD9FC2C&Options=&Search=.  ]  [5:  Testimony of the NYC Commission on Human Rights to the Committee on Civil and Human Rights, Oversight Hearing on Fair Lending Practices Enforcement, Feb. 29, 2024, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=6548280&GUID=42AC8555-64C1-4F9A-B839-163492B1E5B6&Options=&Search=.  ] 

Employment-related protections under the HRL include protections against discriminatory hiring practices or discriminatory conditions or terms of employment; the HRL also requires employers to make reasonable religious or disability accommodations available to employees.[footnoteRef:6] The Council has expanded the HRL’s employment-related protections in recent years, including through Local Law 4 of 2021, prohibiting discrimination based on one’s arrest record, pending criminal accusations, or criminal convictions;[footnoteRef:7] Local Law 88 of 2021, which extends employment protections to domestic workers;[footnoteRef:8] Local Law 32 of 2022, prohibiting New York City employers from posting job listings without certain salary information;[footnoteRef:9] and Local Law 31 of 2023, expanding the definition of victim of domestic violence to include economic abuse, including behavior that controls, obstructs, or interferes with a person’s access to or attempts to acquire economic resources to which they are entitled, such as through coercion, deception, fraud, or manipulation.[footnoteRef:10] Local Law 61 of 2023, which took effect in November 2023, also extends these protections to include discrimination on the basis of height and weight.[footnoteRef:11] [6:  See NYC Ad. Code §§ 8-107.1 – 8-107.3. ]  [7:  See Local Law 2021/004, The Council of the City of New York. Available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3786108&GUID=4A060880-19DB-443B-8F74-D3F567F64A9F&Options=&Search= ]  [8:  See Local Law 2021/088, The Council of the City of New York. Available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3332139&GUID=9531B93E-8D47-48B6-8516-523D03EC932F&Options=&Search= ]  [9:  See Local Law 2022/032, The Council of the City of New York. Available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3713951&amp;GUID=E7B03ABA-8F42-4341-A0D2-50E2F95320CD&amp;Options=ID%7CText%7C&amp;Search=32]  [10:  See Local Law 2023/31, The Council of the City of New York. Available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=5555441&GUID=0ADE9406-815C-4071-B96E-ADF9A03A7EF7&Options=&Search= ]  [11:  See Local Law 2023/61, The Council of the City of New York. Available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=5570369&GUID=DF289A07-73A5-4AFE-8932-7EA5D1FA6577&Options=ID|Text|&Search=061 ] 

Where an employee or contractor[footnoteRef:12] believes they have experienced a prohibited form of discrimination in an employment context, the HRL provides that they may file a complaint with CCHR for up to one year or three years after the discriminatory conduct occurred, depending on the type of alleged violation.[footnoteRef:13] This statutory time limit on when a complaint or claim may be filed is known as a “statute of limitations.”  [12:  Protected persons under the Human Rights Law include contractors as well as family members of an employer. N.Y.C. Ad. Code § 8-102 (definition of “employer”).]  [13:  N.Y.C. Ad. Code §§ 8-109(e), 8-502.d.] 

b. Statutes of limitations in employment contracts
In recent years, it has become increasingly common practice for employers to include in their employment contracts terms that limit the statute of limitations for an employee to file a claim or civil action against an employer on various grounds.[footnoteRef:14] Such terms may appear in various stages of the contracting process: in job applications, offer letters, arbitration clauses, employment agreements, or employee handbooks, where prospective employees may not see or understand them.[footnoteRef:15] A number of courts outside New York have found such clauses unenforceable because they are contrary to the public interest in eradicating discrimination in the workplace,[footnoteRef:16] because they are procedurally unreasonable,[footnoteRef:17] or because they contradict substantive rights established as part of a statutory framework.[footnoteRef:18] Legislatures may also act to indicate when courts may not enforce contractually shortened statutes of limitations.[footnoteRef:19] Such laws create clarity and predictability, and also help to reinforce the public interest in deterring discriminatory conduct.[footnoteRef:20]  [14:  Andrew Thompson, Shortened Limitation Periods in Employment Contracts: A “Reasonable” Suggestion, 73(3) Case W. Rsrv. L. Rev. 951, 953 (2023) Available at: https://scholarlycommons.law.case.edu/caselrev/vol73/iss3/11;  ]  [15:  Meredith R. Miller, Time's up: Against Shortening Statutes of Limitation by Employment Contract, 68 Vill. L. Rev. 221, 224 (2023). Available at: https://digitalcommons.law.villanova.edu/vlr/vol68/iss2/2. ]  [16:  E.g., Rodriguez v. Raymours Furniture Co., 225 N.J. 343, 138 A.3d 528 (2016) (because allowing such provisions in an employment contract would frustrate “the public’s strong interest in a discrimination-free workplace” and that such term was imposed through a contract of adhesion).]  [17:  See, e.g., Njang v. Whitestone Grp., Inc., 187 F. Supp. 3d 172 (D.D.C. 2016) (finding a six-month statute of limitation on a Title VII claim inherently unreasonable due to statutory filing requirements). See also Meredith R. Miller, Time's up: Against Shortening Statutes of Limitation by Employment Contract, 68 Vill. L. Rev. 221 (2023). Available at: https://digitalcommons.law.villanova.edu/vlr/vol68/iss2/2.]  [18:  Logan v. MGM Grand Detroit Casino, No. 18-1381 (6th Cir. 2019) (ruling that the federal Title VII created a substantive right to a 300-day statute of limitations that an employee may not waive by contract); see also, e.g., Crespo v.Kapnisis, No. 21-cv-6963 (BMC), 2022 WL 2916033 (E.D.N.Y. July 25, 2022) (finding shortened limitations periods to bring FLSA claims unenforceable).]  [19:  For example, a number of state laws prohibit any contract from shortening the statute of limitations on any statutory claim. E.g., S.C. CODE ANN. § 15-3-140 (2023) (disallowing any contractual shortening of statutes of limitation); FLA. STAT. § 95.03 (2023) (disallowing any contractual shortening of statutes of limitation); TEX. CIV. PRAC. & REM.CODE ANN. § 16.070 (disallowing any contractual shortening of statutes of limitation, except for the sale of a business exceeding a certain value). C.f. Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021, Pub. L. No. 117–90, 136 Stat. 26 (codified at 9 U.S.C. §§ 401, 402) (“EFASASHA”). Likewise, the NYC Council has declared certain contract terms unenforceable and void as against public policy in other contexts where they may commonly occur. E.g., Ad. Code §§ 11-243(z)(9), 11-265(b), 20-935(a). ]  [20:  See generally Meredith R. Miller, Time's up: Against Shortening Statutes of Limitation by Employment Contract, 68 Vill. L. Rev. 221 (2023). Available at: https://digitalcommons.law.villanova.edu/vlr/vol68/iss2/2. ] 

On June 26, 2023, the Committee for Civil and Human Rights received testimony indicating that contractually shortened statutes of limitations in employment contracts are affecting New Yorkers’ ability to have their claims heard under the HRL, and that such contracts are often presented as contracts of adhesion in situations where an employee or prospective employee may not understand them or feel empowered to negotiate terms.[footnoteRef:21] On February 29, 2024, the Committee received further testimony indicating that this practice is occurring in New York City; that employees frequently refrain from immediately filing legitimate claims due to practical considerations inherent to the employee-employer relationship; and that some contractual statutes of limitations are set as short as six months, including by large employers.[footnoteRef:22] At the same time, a New York case that upheld[footnoteRef:23] a contractually shortened statute of limitations has undercut employees’ ability to seek protection under the HRL.[footnoteRef:24] This result undermines the HRL’s purpose of strengthening societal institutions by preventing and eliminating discrimination.[footnoteRef:25] Such shortened statutes of limitations also run contrary to the Council’s efforts to ensure that the statute of limitations for the HRL’s protections allows sufficient time to file a claim after alleged discriminatory conduct has occurred.[footnoteRef:26]  [21:  Public Testimony to the Committee on Civil and Human Rights, , Oversight Hearing on Expanding NYC Human Rights law Employment Protections Against Workforce Discrimination, June 26, 2023, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=6215506&GUID=E80CAC1C-0591-417E-A4B0-22199CD9FC2C&Options=&Search=.]  [22:  Public Testimony to the Committee on Civil and Human Rights, Oversight Hearing on Fair Lending Practices Enforcement, Feb. 29, 2024, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=6548280&GUID=42AC8555-64C1-4F9A-B839-163492B1E5B6&Options=&Search.]  [23:  Hunt v. Raymour & Flanigan, 105 A.D.3d 1005, 1006, 963 N.Y.S.2d 722, 724 (2013) (citing a non-employment-related precedent in upholding a contractually shortened statute of limitations in an employment context, without discussing the power dynamics inherent in the employment context); see also Meredith R. Miller, Time's up: Against Shortening Statutes of Limitation by Employment Contract, 68 Vill. L. Rev. 221 at 239 (2023). Available at: https://digitalcommons.law.villanova.edu/vlr/vol68/iss2/2.]  [24:  See testimony from the public and from the NYC Commission on Civil and Human Rights to the Committee on Civil and Human Rights, Oversight Hearing on Expanding NYC Human Rights law Employment Protections Against Workforce Discrimination, June 26, 2023, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=6215506&GUID=E80CAC1C-0591-417E-A4B0-22199CD9FC2C&Options=&Search=; and testimony from the public and from the NYC Commission on Civil and Human Rights to the Committee on Civil and Human Rights, Oversight Hearing on Fair Lending Practices Enforcement, Feb. 29, 2024, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=6548280&GUID=42AC8555-64C1-4F9A-B839-163492B1E5B6&Options=&Search=.  ]  [25:  See NYC Charter § 900 (“It is the public policy of the city to promote equal opportunity and freedom from unlawful discrimination through the provisions of the city's human rights law.”); NYC Ad. Code § 8-101 (finding that “prejudice, intolerance, bigotry, and discrimination, bias-related violence or harassment and disorder occasioned thereby threaten the rights and proper privileges of its inhabitants and menace the institutions and foundation of a free democratic state”).]  [26:  For example, in the wake of the exposure of widespread gender-based harassment and violence by the #MeToo movement, City Council passed Law 100 of 2018 to extend the statute of limitations on claims of gender-based harassment to three years instead of one. LL 100 of 2018, available at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3355441&GUID=35B10B56-040F-4219-9764-7C41CEB100D5&Options=Advanced&Search=. See generally Matt Gonzales, Five Years of #MeToo: Sexual Harassment Still Common in Workplaces, Oct. 17, 2022, https://www.shrm.org/topics-tools/news/inclusion-equity-diversity/five-years-metoo-sexual-harassment-still-common-workplaces. ] 

The Committee received no testimony in opposition to this bill.
III. BILL ANALYSIS
Proposed Int. 69-A – A Local Law to amend the administrative code of the city of New York, in relation to prohibiting provisions in employment agreements that shorten the period in which claims and complaints of unlawful discriminatory practices, harassment or violence may be filed and in which civil actions may be commenced
	This bill would make unenforceable and void any new or existing provision of any employment agreement that purports to shorten the statute of limitations for filing a complaint or claim with the NYC Commission on Human Rights (CCHR) concerning an alleged violation of the Human Rights Law (HRL). Under Title 8 of the Administrative Code, people have one year to file a complaint with CCHR for an unlawful discriminatory practice or act of discriminatory harassment or violence and three years to file a claim of gender-based harassment. In addition, they may commence a civil action within three years. Under this bill, a court may not enforce any provision of an employment contract that purports to shorten those timelines, including for existing contracts already in force at the time of the law’s effective date. 
	This bill would not apply to agreements that do not pertain to terms of employment, such as a post-employment settlement agreement, or to agreements that do not seek to shorten a statute of limitations under the HRL,[footnoteRef:27] such as an agreement to waive a right to file a claim altogether.  [27:  As set forth in NYC Admin. Code §§ 8-109(e) or 8-502.d.] 

This bill has been amended from its original version, which prohibited any contractual agreement to shorten any statute of limitations under the HRL, to narrow its focus to the context of employment agreements. This was based on the testimony presented at the Committee’s hearings in June 2023 and February 2024, which focused on employment as the most common context in which the Human Rights Law’s statutes of limitations are contractually shortened. 
This bill would take effect immediately.
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Proposed Int. No. 69-A

By Council Members Restler, Cabán, Williams, Stevens, Gutiérrez, Hudson, Bottcher, Riley, Brooks-Powers, Schulman and Hanif

..Title
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting provisions in employment agreements that shorten the period in which claims and complaints of unlawful discriminatory practices, harassment or violence may be filed and in which civil actions may be commenced
..Body

Be it enacted by the Council as follows:
Section 1. Section 8-109 of the administrative code of the city of New York is amended by adding a new subdivision (e-1) to read as follows:
(e-1) Any provision of an agreement involving an employer, employment agency, or agent thereof pertaining to terms of employment that purports to shorten the periods in which a complaint or claim may be filed pursuant to subdivision (e) is unenforceable and void as against public policy. Nothing in this subdivision shall be construed to affect the enforceability of any provision of any agreement other than a provision limiting the period in which a complaint or claim may be filed. 
§ 2. Section 8-502 of the administrative code of the city of New York is amended by adding a new subdivision d-1 to read as follows:
d-1. Any provision of an agreement involving an employer, employment agency, or agent thereof pertaining to terms of employment that purports to shorten the periods in which a civil action may be commenced pursuant to subdivision d is unenforceable and void as against public policy. Nothing in this subdivision shall be construed to affect the enforceability of any provision of any agreement other than a provision limiting the period in which a civil action may be commenced.  
§ 3. This local law takes effect immediately.
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