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TITLE
A local law to amend the administrative code of the city of New York, in relation to codifying the procedures offering vehicle owners the opportunity to recover possession of a vehicle seized in connection with an arrest, implemented by court order pursuant to Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002).
ADMINISTRATIVE CODE:
Amends section 14-140 and adds a new section 14-140.1
I. INTRODUCTION

On September 15, 2016, the Public Safety Committee, chaired by Council Member Vanessa L. Gibson, will hold a public hearing on Proposed Int. 1000-A and Int. 1272.  Both bills relate to the New York City’s civil forfeiture law. Specifically, Proposed Int. 1000-A would require the New York Police Department (“NYPD” or “Department”) to report on seized property data, on an annual basis. Int. 1272 would codify the procedures currently implemented by court order pursuant to Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002), which offer vehicle owners the opportunity to recover possession of a vehicle seized in connection with an arrest.


The Committee has invited representatives of the Administration, New York City District Attorneys’ offices, advocates, and other concerned community members to testify.
II. BACKGROUND

A. Civil Forfeiture and Due Process 
In the course of an arrest, the NYPD may seize a suspect’s property if they believe it was used or obtained in the course of committing a crime. The New York City Administrative Code (“Ad Code”) provides that “all property or money suspected of having been unlawfully obtained or stolen or embezzled or of being the proceeds or derived through crime” and “all property or money suspected of having been used as a means of committing crime or employed in aid or furtherance of crime” shall be given into the custody of and kept by the NYPD Property Clerk.

The NYPD, in turn, has promulgated rules to establish the procedures to be followed by the Department and the District Attorneys with respect to the custody and disposition of property taken from a suspect in connection with an arrest.
 These rules are the product of a series of cases establishing due process rights and protections for property seized by police during the course of an arrest. 
In McClendon v. Rosetti,
 the Second Circuit held that N.Y. Ad Code § 14-140,
 the N.Y.C. ordinance governing the return of property seized as evidence, was “unconstitutional as applied to persons from whose possession money or property, other than contraband, had been taken or obtained, though such money or property was not related to any criminal proceeding, or, if it was so related, such criminal proceedings had been terminated, or if the money or property had been needed as evidence in a criminal proceeding, it was no longer needed for that purpose, as violative of the due process clauses of the fifth and fourteenth amendments.”
 The Second Circuit remanded the case to the District Court, directing it to establish procedures governing the seizure of non-contraband property in connection with an arrest. On January 31, 1974, the court for the Southern District of New York issued an opinion pursuant to the Second Circuit’s mandate, and later that year issued an order implementing these new procedures.
 The Second Circuit approved these procedures in Butler v. Castro.
 Following the implementation of the 1974 order, the parties to the original case found that some issues remained unresolved. After a long period of negotiation, the parties agreed to a new Order, which was issued by District Judge Lasker on March 28, 1994,
 and codified verbatim in the New York City Police Department’s Rules.

McClendon recognized a potential due process claim where property seized at the time of arrest was being held for a reason other than its use during a pending criminal proceeding. 
B. Special Procedures Relating to Seizure of Vehicles – Krimstock Hearings:

In Krimstock v. Kelly,
 the Second Circuit expanded on the due process protections laid out in McClendon, specifically with regards to vehicles. The plaintiffs in Krimstock, who were accused of driving while intoxicated, brought a due process claim against the City for retaining their vehicles during the pendency of the civil forfeiture proceedings, without providing them with an opportunity to challenge the validity of and justification for that retention prior to judgment in the forfeiture proceedings. Prior to Krimstock, after seizing vehicles as an instrumentality of a crime, the City used to maintain possession of these vehicles in the hope of gaining title to them by prevailing in civil forfeiture proceedings.
 However, the process of civil forfeiture proceedings could take months or even years to be finalized, as they generally waited for the resolution of criminal charges.
 In the meantime, the claimants would lose the use of their vehicles. 
The Court in Krimstock was concerned by “the temporal gap that typically exists between seizure of the vehicle and the forfeiture proceeding, the inability of innocent owners to challenge promptly the City’s retention of their vehicles pendente lite, and the inadequacy of other suggested remedies for providing prompt post-seizure review[.]”
 The Court held that under the Fourteenth Amendment, plaintiffs were required to be given a prompt post-seizure, pre-judgment hearing before a neutral judicial or administrative officer to determine whether the City is likely to succeed on the merits of a forfeiture action, and whether means short of retaining a vehicle can satisfy the City’s need to preserve it from destruction or sale during the pendency of proceedings.
 The Court left the final design of these hearings to lower courts. After additional litigation in the Southern District of New York, and again in the Second Circuit,
 what are now known as Krimstock hearings were produced. The Krimstock hearing does not decide whether or not the plaintiff will eventually forfeit their vehicle to the City – rather, it decides who has the right of possession of the vehicle during the pendency of a forfeiture proceeding.
These hearings require the NYPD to give claimants written notice that they have a right to a hearing before a judge at the New York City Office of Administrative Trials and Hearings (“OATH”), when a vehicle is seized as evidence of a crime or as the “instrumentality” of a crime.
 The City has the burden of proving, by a preponderance of the evidence, three issues: (1) whether probable cause existed for the arrest of the vehicle operator; (2) whether it is likely that the city will prevail in an action to forfeit the vehicle; and (3) whether it is necessary that the vehicle remain impounded in order to ensure its availability for a judgment of forfeiture.

The OATH judge will decide on the issues within 3 business days after the close of evidence and the completion of argument.
Absent a timely finding by the OATH judge that the NYPD has met the burden of proof as to the issues, the vehicle will be released to the claimant within 10 days, without prejudice to further proceedings, including a forfeiture proceeding.

If a claimant requests for a Krimstock hearing, the NYPD is required to schedule a hearing within 10 business days of receipt of the request, unless the date is extended upon showing of good cause by either party.
 However, the Krimstock hearing will not be held if there is an intervening order by a judge that the vehicle is to be held as evidence in a criminal proceeding.
  A judge may issue such an order if the district attorney can make a showing that: (i) specific facts about the condition of the vehicle at the time of seizure may be relevant in the criminal case; and (ii) there are no reasonable means other than impoundment, such as photographing or testing, to preserve the vehicle’s evidentiary value.

Notice of the right to a Krimstock hearing will be provided at the time of seizure by attaching a notice, in English and Spanish, to the voucher already provided to the person from whom a vehicle is seized.
A copy of the notice will also be mailed to the registered owner of the vehicle within 5 business days of the seizure.

C. State Law Governing Civil Forfeiture Proceedings

The CPLR
 governs civil forfeiture proceedings in New York. Under § 1311, “[a] civil action may be commenced by the appropriate claiming authority against a criminal defendant to recover the property which constitutes the proceeds of a crime, the substituted proceeds of a crime, an instrumentality of a crime or the real property instrumentality of a crime … .”
 Any action under CPLR § 1311 must be commenced within 5 years of the commission of the crime.
 The statute regulates both post-conviction
 and pre-conviction
 forfeiture crimes. 
III. ANALYSIS OF PROPOSED INT. NO. 1000-A
Section 1 of the bill amends Chapter 1 of title 14 of the Ad. Code, by adding a new section 14-164, which requires the police department to report annually on seized and retained money, vehicles, and other property disaggregated by how the property is classified upon seizure, how much is retained and auctioned by the Department and the types of property seized.  The bill would require this information to be disaggregated by borough and police precinct.  
Section 2 of Proposed Int. No. 1000-A provides that the local law would take effect immediately.

IV. AMENDMENTS TO INT. NO 1000

Int. No. 1000 has been amended since it was introduced.  The initial bill required the NYPD report the dollar value of various property that had been vouchered or seized from an individual.  The amended version, no longer requires valuation, but does requires the NYPD to report on particular items, other than money or vehicles, seized by the Department.  
V. ANALYSIS OF INT. NO. 1272
Section 1 of the bill amends subsection e of section 14-140 of title 14 of the Ad. Code, which contains the provisions for the disposition of property and money seized by the police department, to exempt vehicles seized at the time of the driver’s arrest as evidence of a crime or as the instrumentality of a crime from the subdivision, and to refer these instances to the provisions laid out in section 14-140.1 of the Ad. Code. 

Section 2 of the bill adds a new section 14-140.1 to the Ad. Code, codifying the procedures currently implemented by court order pursuant to Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002). Subsection b grants a claimant entitled to possession of a vehicle seized at the time of the driver’s arrest as evidence of a crime or the instrumentality of a crime the right to contest such seizure at a hearing. Subsection c requires that the police department provide written notice, at the time of the seizure of the vehicle, of the right to a hearing to contest the seizure. Subsection d relates to the right of a claimant of a seized vehicle to demand a hearing, which will be scheduled within 10 days after the receipt of the written demand by the police department. Subsection e specifies who has the right to appear at the hearing as a claimant. Subsection f notes that the decision made at the hearing is subject to review in New York State Supreme Court. Subsection g relates to instances when a vehicle is seized as evidence of a crime.
Section 3 of the bill provides that the bill will take effect in 90 days.   
VI. CONCLUSION 


The Committee looks forward to discussing the aforementioned proposed legislation, which relate to an issue of vital importance to the due process rights of New Yorkers.

Proposed Int. No. 1000-A

By Council Members Torres, Garodnick, Chin, Dickens, Dromm, Gentile, Lander, Lancman, Cohen, Miller, Kallos, Menchaca, Mendez, Levine, Rodriguez, Levin, Richards, Reynoso, Palma, Espinal, Rose, Koslowitz, Constantinides, Johnson, Cornegy, Rosenthal, Cumbo, Deutsch, Treyger, Grodenchik, King, Barron, Wills, Van Bramer, Ferreras-Copeland, Maisel and Salamanca

A Local Law to amend the administrative code of the city of New York, in relation to requiring the police department to report on seized property data on an annual basis.

Be it enacted by the Council as follows:

Section 1. Chapter 1 of title 14 of the administrative code of the city of New York is amended by adding a new section 14-164 to read as follows:

§l4-164. Seized Property Data Reports.
a. Definitions. As used in this section, the following terms have the following meanings: 

Retained property.  The term “retained property” shall mean property the property clerk of the department owns pursuant to section 14-140 of the administrative code because the title of such property has been waived or forfeited.
Seized property.  The term “seized property” shall mean property over which the property clerk of the department has obtained custody pursuant to section 14-140 of the administrative code but that the ownership of which has not been adjudicated.

b. Annual Report. The department shall submit to the council and post on the department’s website on an annual basis, no later than March 31 of each year a report detailing seized and retained property data for the preceding calendar year. Such report shall be disaggregated by borough and police precinct and shall include the following: 
1. the total amount of money seized by the department disaggregated by:
(a) the dollar amount of such money held for safekeeping, noting the dollar amount returned to a claimant;
(b) the dollar amount of such money held as arrest evidence, noting the dollar amount returned to a claimant;

(c) the dollar amount of such money retained by the department after a settlement or judgement in a civil forfeiture proceeding; and

(d)  the dollar amount of such money that was ultimately returned to the claimant by the department. 
2. the total number of motor vehicles seized by the department disaggregated by:
(a) the number of such vehicles held for safekeeping, noting the number of vehicles returned to a claimant;
(b) the number of such vehicles held as arrest evidence, noting the number of vehicles returned to a claimant;
(c) the number of such vehicles held as investigatory evidence, noting the number of vehicles returned to a claimant;
(d) the number of such vehicles retained by the department after a settlement or judgement in a civil forfeiture proceeding; 

(e) the number of such vehicles that were retained by the department because no person retrieved such vehicle 

(f) the number of such vehicles auctioned pursuant to section 1224 of the state vehicle and traffic law by the department and the total dollar amount the department received as consideration for such vehicles; and
(g) the number of such vehicles that were ultimately returned by the department to vehicle claimants.

3. the total number items, other than money or vehicles, seized by the department, disaggregated by:
(a) the number of smartphones seized;
(b) the number of non-smartphones seized;

(c) the number of clothing items seized;

(d) the number of wallets seized;
(e) the number of sets of keys seized;
(f) the number of identification documents seized; and
(g) the number of peddler property items seized, as designated by the property clerk.
4. the gross revenue generated by liquidation of retained property, disaggregated by the entity contracted to liquidate property on behalf of the police department.
§2. This local law takes effect immediately.

Int. No.

By Council Member Torres

A LOCAL LAW..Title

AAaafff
To amend the administrative code of the city of New York, in relation to codifying the procedures offering vehicle owners the opportunity to recover possession of a vehicle seized in connection with an arrest, implemented by court order pursuant to Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002).

..Body

Be it enacted by the Council as follows:
Section 1. Subsection e. of section 14-140 of title 14 of the administrative code of the city of New York, as amended by chapter 503 of the year 1995, is amended to read as follows:

e. Disposition of property and money. 1. Abandoned vehicles subject to the provisions of section twelve hundred twenty-four of the vehicle and traffic law in the custody of the property clerk shall be disposed of in accordance with the provisions of such section twelve hundred twenty-four. The city may convert to its own use in any calendar year one percent of any such abandoned vehicles not subject to subdivision two of such section twelve hundred twenty-four which are not claimed. All moneys or property other than abandoned vehicles subject to the provisions of such section twelve hundred twenty-four that shall remain in the custody of the property clerk for a period of three months without a lawful claimant entitled thereto shall, in the case of moneys, be paid into the general fund of the city established pursuant to section one hundred nine of the charter, and in the case of property other than such abandoned vehicles, be sold at public auction after having been advertised in “the City Record” for a period of ten days and the proceeds of such sale shall be paid into such fund. In the alternative, any such property may be used or converted to use for the purpose of any city, state or federal agency, or for charitable purposes, upon consultation with the human resources administration and other appropriate city agencies, and the commissioner shall report annually to the city council on the distribution of such property. Notwithstanding the foregoing, all property or money of a deceased person that shall come into the custody of the property clerk shall be delivered to a representative of the estate of such decedent and if there be no such representative, to the public administrator of the county where the decedent resided. Where moneys or property have been unlawfully obtained or stolen or embezzled or are the proceeds of crime or derived through crime or derived through the conversion of unlawfully acquired property or money or derived through the use or sale of property prohibited by law from being held, used or sold, or have been used as a means of committing crime or employed in aid or in furtherance of crime or held, used or sold in violation of law, or are the proceeds of or derived through bookmaking, policy, common gambling, keeping a gambling place or device, or any other form of illegal gambling activity or have been employed in or in connection with or in furtherance of any such gambling activity, a person who so obtained, received or derived any such moneys or property, or who so used, employed, sold or held any such moneys or property or permitted or suffered the same to be used, employed, sold or held, or who was a participant or accomplice in any such act, or a person who derives his or her claim in any manner from or through any such person, shall not be deemed to be the lawful claimant entitled to any such moneys or property except that as concerns any vehicle seized in the manner provided for in subdivision a of section 14-140.1. [except that] [a]As concerns any vehicle taken into custody in the manner provided for in subdivision b of section 20-519 of the code, the authorized tow company shall receive from the department the cost of towing and storage as provided under subdivision c of section 20-519.
2. The commissioner, however, where the property consists of any property that has been used as a means of committing crime or employed in aid or in furtherance of crime or held, used or sold in violation of law, or gambling apparatus or any property employed in or in connection with or in furtherance of any gambling activity, or burglar tools of any description, or firearms, cartridges or explosives, or armored or bullet-proof clothing or motor vehicles, or instruments, articles or medicines for the purpose of procuring abortion or preventing conception, or wines, fermented liquors and other alcoholic beverages and the receptacles thereof, or soiled, bloody or unsanitary clothing, or solids and liquids of unknown or uncertain composition, or opium, morphine, heroin, cocaine or any of its admixtures or derivatives, and other narcotics, or hypodermic syringes and needles, or obscene pictures, prints, books, publications, effigies or statues, or any poisonous, noxious, or deleterious solids or liquids, or any property which in the opinion of the commissioner, is of slight value or the sale of which might result in injury to the health, welfare or safety of the public, may direct and empower the property clerk to destroy each and every article of such nature, subject to the procedures enumerated in section 14-140.1. If, in the opinion of the commissioner, any such property may be used or converted to use for the purpose of the department or any city, state or federal agency, such property may in the discretion of the commissioner be used or converted to use for any such purpose, and the same need not be sold or destroyed as in this section provided, subject to the procedures enumerated in section 14-140.1.

§2. Title 14 of the administrative code of the city of New York is amended by adding a new section 14-140.1 to read as follows:

§14-140.1 Hearing to contest the seizure of a vehicle. a. Definitions. For the purposes of this section, the following terms have the following meanings: 

Claimant. The term “claimant” means the person from whom a vehicle was seized by the police department, if that person was then in lawful possession of the vehicle, or the owner if different from such person, who is seeking the return of such vehicle.

b. Right to a hearing to contest the seizure of a vehicle. Following the seizure of a vehicle, at the time of the driver's arrest, as evidence of a crime or as the instrumentality of a crime, a claimant, entitled to possession of such vehicle, may contest such seizure at a hearing to be held at the office of administrative trials and hearings pursuant to its rules of practice, to the extent such rules are not in conflict with the terms of this section. Such hearing will provide the claimant with an opportunity to be heard, either in person or through counsel, as to the following issues: (i) whether probable cause existed for the arrest of the vehicle operator; (ii) whether it is likely that the city will prevail in an action to forfeit the vehicle; and (iii) whether it is necessary that the vehicle remain impounded in order to ensure its availability for a judgment of forfeiture. The burden of proof by a preponderance of the evidence as to these issues will be upon the police department, and the office of administrative trials and hearings judge may consider such hearsay and other evidence as that judge may consider reliable. The office of administrative trials and hearings judge will decide those issues by a statement of findings on the record, or by a written statement to be made a matter of record, not later than 3 business days following the close of evidence and the completion of argument, if any, at the hearing, unless both parties have consented on the record or in writing to extend the time for such statement. Absent a timely finding by the office of administrative trials and hearings judge that the police department has met the burden of proof as to the issues at the hearing, the vehicle shall be released to the claimant within 10 days without prejudice to further proceedings, including a forfeiture proceeding. Any decision made by an office of administrative trials and hearings judge shall not be binding in any way upon the criminal or supreme court in any proceeding. Likewise, any legal or factual theory advanced at hearing before the office of administrative trials and hearings by the prosecution or police department shall not be binding, nor limiting in any way, upon any decision, trial strategy or issue advanced in the criminal or supreme court.

c. Notice of the right to a hearing. The police department shall provide notice of the right to a hearing at the time of seizure by attaching to the voucher provided to the person from whom a vehicle is seized a notice in English and Spanish as set forth below. In addition, a copy of the notice will also be sent by mail to the registered and titled owner of the vehicle within 5 business days after the seizure. The notice will appear in type at least as large as the largest entry elsewhere on the form, but in no event smaller than 8-point type, and will set forth the following: 

(1) notice of the right to a hearing to retain the vehicle seized in connection with an arrest; 

(2) the procedures for requesting a hearing, including the timeline for making the request, what information and documentation is required to make the request, where to submit the request, and the address of the location where the hearing will be held; 

(3) the factors the police department must prove in order to retain the vehicle, and the standard of proof; 

(4) notice that in some instances, a vehicle may not be forfeited if its owner did not know or have reason to know that the vehicle would be used in the commission of a crime.

d. Demand for a hearing. The claimant of a seized vehicle has the right to a hearing at the office of administrative trials and hearings, which will commence on a date and at a time, as fixed by the police department within 10 business days after receipt by the police department of a written demand for such a hearing on the form to be provided by the police department and in accordance with the instructions set forth thereon, unless the date for such hearing shall have been extended by the office of administrative trials and hearings upon a showing of good cause by either party. If the police department receives more than one such written demand, the timing of the hearing will be governed by the receipt of the first such written demand. If a written demand is mistakenly directed to the district attorney, the district attorney shall immediately forward such demand to the police department. The police department will notify the office of administrative trials and hearings, the claimant and the relevant district attorney of the date of the hearing in a notice to be sent by mail, email, or fax within 2 business days after receipt of the written demand for a hearing, to the addresses specified for such notice by the claimant and the district attorney. The notification will provide to the claimant the address and telephone number of the office of administrative trials and hearings, and will comply with the specificity requirements for a petition as stated in section1-22 of chapter 1 of title 48 of the rules of the city of New York. It will also state that in situations where a court has determined that the vehicle is needed as evidence in a criminal proceeding, including any appeals in any such proceeding, the hearing may not be held and the vehicle may not be released during the period the vehicle is so needed.

e. Who may appear at the hearing. Only 1 person or entity may appear as claimant at the hearing, and preference shall be given to the registered owner of the vehicle.

f. Review of the hearing decision. The decision of the office of administrative trials and hearings judge will be subject to review in New York state supreme court, but the filing of an action in that court does not affect the claimant's right to a hearing before the office of administrative trials and hearings or to release of the seized vehicle in the event that the police department is found not to have satisfied the burden of proof at such hearing.

g. Retention orders. 1. If the vehicle is seized as evidence of a crime, either the person from whom the vehicle was seized, if in lawful possession of the vehicle, or its owner, if different from such person, may make a demand for a written statement from the prosecutor that retention of the vehicle as evidence is not necessary. The demand may be either in the form of a request for a hearing as provided in subdivision d, or by a written demand for a release made directly to the office of the district attorney prosecuting the criminal case.

2. The district attorney shall respond in writing no later than 7 days after receipt of a request. If the district attorney decides that continued retention of the vehicle is not necessary for the criminal case, the district attorney shall serve a written statement to that effect on the person who made the demand. If the district attorney seeks to retain the vehicle as evidence for the criminal case, an application for a retention order must be made during the 7 day period before a judge with jurisdiction over the criminal case.

3. The application for a retention order shall be supported by an affirmation from an assistant district attorney familiar with the case. The application may be made ex parte. It must refer to this section and the standards laid out in paragraph 4 of this subdivision.

4. The judge before whom the application is made may issue the retention order if the affirmation, citing facts particular to the individual case, makes a sufficient showing that: (i) specific facts about the condition of the vehicle at the time of seizure may be relevant in the criminal case; and (ii) there are no reasonable means other than impoundment, such as photographing or testing, to preserve the evidentiary value of the vehicle for presentation to the trier of fact. If the judge ruling on the motion finds that photographing, testing, or other means are sufficient to preserve the evidence, the judge may order the vehicle to be retained for a period of time sufficient to allow law enforcement to complete such photographing, testing, or other means. The identification of evidentiary purposes of the vehicle in the prosecutor's affirmation may not be used to restrict the prosecution from making arguments in a later proceeding based on other theories.

5. An order authorizing retention of the vehicle must be served by the district attorney within 10 days following the demand upon the person who made the demand. If such an intervening retention order is issued, a hearing will not be held during the pendency of the retention order. An order denying the retention of the vehicle must likewise be served within 10 days of the date of the order upon the person who made the demand.

6. The person who made the demand may move to vacate or amend the retention order within 10 days following the receipt thereof. Service of such motion must be made in person or by registered or certified mail on the district attorney and on the defendant in the criminal case, if the defendant is a different person than the individual who made the demand. A hearing shall be held within 30 days of service of the motion. The hearing shall address the legitimacy and the necessity of the continued impoundment of the vehicle as evidence, and may not be used to obtain premature or unwarranted discovery for the defendant in the criminal case. The judge ruling on the motion may set a date, not to exceed 30 days from the date of the order, by which the police department shall release the vehicle, unless continued impoundment is otherwise authorized by law. The judge ruling on the motion may condition vacatur or amendment of the retention order on a waiver by the defendant in the criminal case of any factual claim or defense relating to the condition of the vehicle when seized. Such waiver, if given, will bind the defendant throughout the pendency of the criminal matter.

7. Upon presentation to the police department of a written statement from a prosecutor that a vehicle is not needed as evidence, a written denial by a court of an application for a retention order, or an order vacating a retention order, the police department must, within 30 days, release the vehicle to the person who made the demand, unless continued impoundment of the vehicle is otherwise authorized by law. If the police department seeks at this time continued impoundment of the vehicle as an instrumentality of a crime, the police department shall provide notice as set forth in subdivision c of this section.

§3. This local law shall take effect 90 days after it becomes law, except that the department may promulgate any rules and regulations necessary to implement this local law on or before its effective date.
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