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By Council Members Williams, The Speaker (Council Member Mark-Viverito), Espinal and Ferreras-Copeland
 
..Title

A Local Law to amend the administrative code of the city of New York, in relation to identifying information

..Body
 
Be it enacted by the Council as follows:

Section 1. Title 8 of the administrative code of the city of New York is amended by adding a new chapter 12 to read as follows:
Chapter 12

Identifying Information 
§ 8-1201 Definitions. As used in this chapter, the following terms have the following meanings: 

Contracting agency. The term “contracting agency” means a city, county, borough, or other office, position, administration, department, division, bureau, board or commission, or a corporation, institution, or agency of government, the expenses of which are paid in whole or in part from the city treasury.
Contractor. The term "contractor" means a person or business entity who is a party or a proposed party to a contract with a contracting agency.

Employee. The term "employee" means any officer or person whose salary or wages are paid from the city treasury, including employees of the department of education.

Exigent circumstances. The term “exigent circumstances” means a credible threat to the safety, security, or well-being of one or more individuals, including an individual being sought in connection with an open criminal investigation or identified as a possible match in the United States terrorist watch list or any similar or successor list maintained by the United States; however, past convictions alone are insufficient to establish such credible threat, unless any such conviction is for a violent or serious crime, as defined in sections 9-131 and 14-154.  
Federal immigration enforcement. The term “federal immigration enforcement” means: 

1. enforcement of any civil provision of the immigration and nationality act;

2. enforcement of any criminal provision within the following sections of the immigration and nationality act, as codified in section 8 of the United States code: 1253, 1304, 1306, 1325, and 1326; and 

3. enforcement of any other criminal provision of the immigration and nationality act  that the identifying information division designates as a corollary of a civil provision of the immigration and nationality act.
Identifying information. The term "identifying information" means any information that may be used on its own or with other information to identify or locate an individual, including, but not limited to: sexual orientation, gender identity, status as a victim of domestic violence, status as a crime witness or victim, receipt of public assistance, information related to citizenship or immigration status, all information contained in an individual’s income tax records, biometrics such as fingerprints and photographs, languages spoken, religion, nationality, country of origin, place of birth, arrest record or criminal conviction, employer information, home and work addresses, phone number, email address, information concerning social media accounts, date and/or time of release from the custody of the department of correction or the police department, any scheduled court appearances, or any scheduled appointments with any employee, contractor, or subcontractor. 
Identifying information division. The term “identifying information division” means the division established pursuant to section 399 of the charter. 

Information related to citizenship or immigration status. The term “information related to citizenship or immigration status” means an individual’s recorded citizenship or immigration status, as such status is defined in the immigration and nationality act, at the time an employee, contractor, or subcontractor receives such information.

Request for identifying information. The term “request for identifying information” means any communication seeking identifying information or access to identifying information, including, but not limited to, a detainer issued pursuant to section 287.7 of title eight of the code of federal regulations or any similar federal requests for detention of an individual for federal immigration enforcement purposes, any request for notification for federal immigration enforcement purposes, administrative warrant, judicial warrant, judicial subpoena, and administrative subpoena or any similar or successor instrument seeking to facilitate the arrest or assumption of custody of any individual for federal immigration enforcement purposes. 

Subcontractor. The term "subcontractor" means a person or entity who is a party or a proposed party to a contract with a contractor.  
§ 8-1202 Disclosure of identifying information. a. Absent exigent circumstances, no employee, contractor, or subcontractor, other than employees of the police department and the department of correction, shall disclose identifying information, other than disclosures to federal immigration authorities of information related to citizenship or immigration status, without the written approval of the identifying information division and unless:
1. such disclosure has been authorized in writing by the individual to whom such information pertains, or if such individual is a minor or is otherwise not legally competent, by such individual's parent or legal guardian;
2. such disclosure is required by law;
3. such disclosure is to another employee, contractor, or subcontractor, other than to the police department, and is necessary to fulfill the purpose or achieve the mission of an agency; 

4. such disclosure is to a third party, other than federal immigration authorities, and is necessary to fulfill the purpose or achieve the mission of any agency and is in the best interests of the city;  

5. the individual to whom identifying information pertains is suspected by such employee, contractor, or subcontractor and the general counsel of such employee's agency or the relevant contracting agency of engaging in illegal activity, and the disclosure of such information would further a law enforcement investigation, other than an investigation concerning federal immigration enforcement, or is necessary for such individual’s apprehension for such activity; 
6. a non-local law enforcement agency requests identifying information and the disclosure of such information would further a law enforcement investigation or is necessary for an individual’s apprehension; provided, however, that identifying information other than information related to citizenship or immigration status shall not be disclosed if an investigation solely concerns  federal immigration enforcement; or

7. such disclosure is necessary in furtherance of an investigation of potential terrorist activity, during the prevalence of an epidemic, or in the presence of great and imminent peril to the public health. 
b. Notwithstanding the provisions of subdivision a: 
1. the identifying information division may approve in advance certain routine disclosures of identifying information by an employee, contractor, or subcontractor that are regularly conducted in order to fulfill the purpose or achieve the mission of an agency; and 
2. approval of the identifying information division shall not be required for disclosures to the police department made in connection with an open criminal investigation.
§ 8-1203 Disclosure of identifying information by the police department. Employees of the police department shall not disclose identifying information in response to federal immigration inquiries or in communicating with federal immigration authorities, other than information related to an individual’s citizenship or immigration status, unless the chief legal officer within the police department approves such response or the communication and unless such response or communication:

1. relates to a person convicted of a violent or serious crime, as defined in section 14-154, or identified as a possible match in the United States terrorist watch list or any similar or successor list maintained by the United States;

2. is unrelated to federal immigration enforcement; or

3. is otherwise required by law.

§ 8-1204 Inquiries regarding certain identifying information. a. An employee, contractor, or subcontractor shall not inquire about an individual’s citizenship or immigration status, nationality, country of origin, place of birth, or religion unless:

1. Such information is necessary for the determination of program, service, or benefit eligibility, or the provision of city services; or 

2. An employee, contractor, or subcontractor is required by law to inquire about such information, or is otherwise required to inquire about such information to comply with the United States’ treaty obligations. 
b. No city application or form shall include fields requesting identifying information, except as required by law or to comply with the United States’ treaty obligations or to the extent necessary to fulfill the purpose or achieve the mission of an agency.

§ 8-1205 Retention of identifying information. a. No employees, contractor, or subcontractor shall be required to retain identifying information, except to the extent necessary to fulfill the purpose or achieve the mission of an agency. 
b. Any employee, contractor, or subcontractor that is permitted to inquire about an individual’s immigration status, nationality, country of origin, place of birth, or religion pursuant to section 8-1204 shall not retain any such identifying information; however, such employee, contractor, or subcontractor may retain a determination as to eligibility or if such retention is required by law or to comply with the United States’ treaty obligations.

§ 8-1206 Construction. a. Nothing in this chapter shall be construed to prohibit any disclosure, retention, communication, or other action if such disclosure, retention, communication, or other action is required by law or if such prohibition is restricted by law and shall be construed in accordance with section 1373 of chapter 8 of the United States code.
b.  Nothing in this chapter shall prohibit city officers and employees from performing their duties in accordance with state and local law, including but not limited to (i) participating in cooperative arrangements with city, state, or federal law enforcement agencies that are not primarily intended to further federal immigration enforcement and (ii) taking actions consistent with sections 9-131 and 14-154 of the code.  
§ 2. This local law takes effect 90 days after it becomes law.
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