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INTRODUCTION

On January 26, 2007 the Committee on Consumer Affairs, chaired by Council Members Leroy Comrie, will hold a hearing on Introductory Bill Number 81 (“Int. No. 81”), which would amend subdivisions a and b of section 20-740.1 of the administrative code of the City of New York.  Those invited to testify include the New York City Department of Consumer Affairs (“DCA”), various consumer and legal advocates, tax preparation companies H&R Block and Jackson Hewitt, and other interested parties.  

REFUND ANTICIPATION LOANS

Refund Anticipation Loans (“RALs”) promise quick cash for taxpayers expecting income tax refunds, but RALs “cost up to hundreds of dollars in fees and carry annual interest rates of 40% - 700%, despite their low risk.”
    RAL providers such as H&R Block and Jackson Hewitt have faced increasing scrutiny amidst charges that taxpayers – in particular low-income earners – are paying out over $900 million per year in “unnecessary fees and excessive interest… to expedite collection of their tax refunds.”
  Essentially short-term, high-interest loans, the continued popularity of RALs seems increasingly unnecessary as electronic tax filing permits direct deposit into taxpayers’ bank accounts usually within two weeks of filing.
  A key factor in this equation may be that, as estimated by the Federal Reserve, “22 percent of families who earn less than $25,000 do not have bank accounts.”
  Furthermore, “roughly 57 percent of the families who purchased RALs in 2003 – 6.2 million of the 12.1 million [total] – received the federal Earned Income Tax Credit”
 and “79% of RAL receipients in 2003 had adjusted gross incomes of $35,000 or less.”
  In March 2006, looking specifically at New York City, the Neighborhood Economic Development Advocacy Project (“NEDAP”) reported that, “the 20 zip codes with the highest proportion of RALs have a median household income of $20,500 – far below the city-wide median household income of $38,300.”
  These distressing figures indicate the disproportionate RAL burden borne by the low-income taxpayers; nevertheless, often missing from the research and press coverage reviewed by Committee staff is a thorough assessment – or even passing reference – to the economic or other pressures driving the pursuit of RALs in the first place.  The Committee looks forward to further discussion of this topic.

Regrettably, additional demographic assessments create an even more insidious picture of the targeted, predatory nature of RALs.  According to a 2005 National Consumer Law Center, Inc./Consumer Federation of America report, “twenty-eight percent (28%) of African-American and 21% of Latino taxpayers responded that they’d received RALs, compared with 17% of white consumers.”
  Furthermore, “RALs were used more often by consumers with a high school education (23%) or less (30%) than by college graduates (12%).”
  The NEDAP study mentioned in the paragraph above further noted that, “the highest percentages of RALs city-wide are in neighborhoods that are 95% Black or Latino.”
  In 2003, in the 11212 zip code section of Brooklyn’s Bedford-Stuyvesant/Crown Heights neighborhood, 48.1% of EITC-earning residents requested RALs.  These taxpayers lost $2,341,155 in EITC dollars due to tax preparation and RAL fees.
 

 RALs are funded by banks; as a result, they can feature “interest rates that would otherwise exceed state usury caps.”
  NEDAP reports that “HSBC, Pacific Capital Bancorp, and JP Morgan Chase make more than 90% of all RALs nationally.”
  Tax preparers, therefore, act as intermediary “loan brokers.”
   Further complicating the picture, “some tax preparation firms, such as H&R Block, hold a financial stake in the RALs they broker” and “RALs [may be] also tied to other fringe financial services, including high-cost stored value cards, rent-to-own stores, and check cashing outlets.”
  

The Children’s Defense Fund’s Winter 2006 report “Keeping What They Earned – Working New Yorkers & Tax Credits” – explores the relationship between tax preparers’ near-ubiquitous fees and tax credits:

“The costs of using commercial tax preparers can range widely, but taxpayers can expect to be charged for a number of services including e-filing, administrative fees and separate fees for preparing federal and state tax returns as well as any additional forms necessary to complete the returns.  Unlike almost every other service people pay for, in general it is extremeley difficult for taxpayers to get pricing information on tax preparation up front.  Most tax preparers do not publish their fees making it impossible to comparison shop; instead clients must wait until their taxes are done before they are told how much they owe.  The potential for abuse is obvious.

Based on the pricing information that does exist, it is estimated than an EITC recipient in New York spends an average of $165 having his/her taxes prepared and electronically filed.  This is particularly excessive for New York families living paycheck to paycheck.  On average, working New York families are spending more than 9 percent of the federal EITC refund just to claim the money they have earned.  Statewide, EITC recipients are losing $173 million on tax preparation fees – money that will not flow into the local economies of communities that desperately need the revenue.”

H&R Block in particular has been the focus of strong criticism from elected officials and advocacy organizations.  In 2006, New York State Attorney General Eliot Spitzer filed suit against H&R Block, accusing the nation’s largest tax preparation company of “fraudulent marketing of individual retirement accounts (IRAs).”
  While this instance of IRA fraud may not seem directly linked to tax preparation concerns, the suit’s attack of “a combination of hidden fees and low interest rates… [in which] 85 percent of the customers who opened the accounts paid the company more in fees than they earned in interest”
 may indicate a corporate culture disinclined to appropriate levels of disclosure.  H&R Block has settled dozens of class action lawsuits over the past five years related to RALs .
  The 2005 National Consumer Law Center, Inc./Consumer Federation of America report spells out just a few ways H&R Block earns RAL fees: “1) a per RAL ‘license fee’; 2) loan fees received by Block Financial Corporation, which had an arrangement to buy a 49/9% interest in RALs arranged by the tax preparation arm; and 3) an ‘administrative’ fee, ranging from $28 to $59 and averaging $32.”

NEDAP, in collaboration with New Yorkers for Responsible Lending, has called upon the New York State Legislature to:

· “Require tax preparers in [NYS] to register with the NYS Department of Banking;

· Require that RALs providers and facilitators comply with New York State’s 25% usury cap, to the extent permitted by law;

· Require meaningful disclosure of RAL fees and terms to borrowers;

· Create a fiduciary duty on the part of tax preparers to taxpayer clients; and

· Prohibit abusive cross-collection practices by RAL lenders.”

The Children’s Defense Fund advocates for similar solutions: requiring tax preparers to be licensed and RAL brokers to be registered, requiring strict mandatory disclosure about RALs, expanding access to free tax assistance, and “connecting more low-income families with banks and credit unions offering free or very low-cost bank accounts.”

PREVIOUS COUNCIL LEGISLATION ESTABLISHING A 

CONSUMER BILL OF RIGHTS REGARDING TAX PREPARERS
In 1991, the Council created a “Consumer Bill of Rights Regarding Tax Preparers,” located in the Administrative Code in Section 20-740.  The Department of Consumer Affairs was assigned the responsibility of producing clear, concise language to better inform consumers about what they could expect from the tax preparation process.  Tax preparers advertising such loans were required to make basic disclosures about them: tax preparers could not represent the loans as a refund, were required to state that a fee or interest would be charged, and were required to identify the name of the affiliated lending institution.  

In 2003, the Council passed Local Law 31, amending the Consumer Bill of Rights Regarding Tax Preparers to more clearly define the term “Refund Anticipation Loan.”  Local Law 31 required tax preparers to explicitly identify RALs as loans.  Moreover, the amended section required tax preparers to offer a clear disclosure of the terms of an RAL before the taxpayer entered into such a loan.  Tax preparers were mandated to inform taxpayers of the following: 

a) that the tax payer is not bound to take out a refund anticipation loan from the tax preparer;

b) that the RAL is in fact a loan for which the tax payer will be entirely responsible;

c) the approximate gross tax refund available to the tax payer before the RAL;

d) the dollar amount of fees associated with the RAL and the net tax refund available if the tax payer takes out an RAL;

e) the APR of the RAL, based on the actual amount of time the money is lent to the tax payer; 

f) the approximate date by which the tax payer could expect to receive funds through the RAL; and

g) the approximate date by which the tax payer could expect to receive a full refund without an RAL if filing electronically or receiving a direct bank deposit.  

These disclosures were required to be provided in written English and Spanish.  In addition, if the taxpayer did not understand either English or Spanish, the tax preparer was required to provide a point-by-point oral explanation of the disclosure in a language the taxpayer did understand.  Finally, the tax preparer was made responsible for ensuring that the taxpayer signed the properly completed disclosure form before entering into the RAL.

INT. NO. 81


Despite the measures described above, consumers continue to misunderstand the complicated nature of RALs; for example, a nationwide majority of RAL consumers are not even aware that RALs are loans.
  The Committee has determined a number of additional measures intended to better inform taxpayers of their rights and alternatives as well as to ensure that tax preparers are adequately representing customer options.  The Council remains committed to discouraging opaque business practices – such as RALs – riddled with hidden costs and ends that are oftentimes counterproductive to consumer interests.  It is the Council’s hope that a clear understanding of RAL-associated expenses and fees, combined with knowledge of prompt e-filing refund turnaround options, will enable consumers to make better choices that allow them to keep a larger share of their hard-won earnings. 

Int. No. 81 amends subdivisions a and b of section 20-740.1 of the administrative code of the City of New York.  Added to subdivision a would be a new number five (5), requiring that, upon request, a consumer has the right to receive a written list of the tax preparer’s offered refund and tax preparation services, a written estimate of the total cost of such refund and tax preparation services (including filing fees, interest rates, Refund Anticipation Loan processing fees, and other related fees), an interest rate estimation for a Refund Anticipation Loan, and a written estimate of the period of time a consumer can reasonably expect to wait for his or her tax refund.


Subdivision b would be amended with various semantic modifications and a clarification that the Department of Consumer Affairs would provide to any taxpayer or business who requests it a copy of the consumer bill of rights.  Tax preparers would be responsible for obtaining a current copy of the consumer bill of rights and reproducing it clearly and legibly and would be required to give each consumer a free copy of the document prior to any discussions.  Tax preparers would also be required both to verbally tell the consumer to review the consumer bill of rights and to answer any consumer questions regarding its contents.  The amendments would take effect sixty days after enactment.
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to the consumer bill of rights regarding tax preparers.

..Body

Be it enacted by the Council as follows:
Section 1.  Subdivision a of section 20-740.1 of the administrative code of the city of New York is hereby amended to read as follows:

§20-740.1.  Consumer bill of rights regarding tax preparers.

*      *      *     *


3.
Basic information on what a tax preparer is and is not required to do for a consumer, such as the preparer’s responsibility to sign a return, that a tax preparer may not be required to accompany a consumer to an audit but the company may have a voluntary policy to accompany consumers to audits; [and]


4.
The telephone numbers of the department for information and complaints; and
5.
A statement that the consumer has the right to receive the following information from the tax preparer immediately upon request:

(a)    
A written list of the refund and tax preparation services offered by the tax preparer; 

(b)
A written estimate of the total costs to the consumer for each refund and tax preparation service offered by the tax preparer.  Such an estimate shall include basic filing fees, interest rates, Refund Anticipation Loan processing fees, and any other related fees or charges;

(c)     A written interest rate estimation for a Refund Anticipation Loan or any other loan service offered by the tax preparer; and

(d)     For each refund and tax preparation service offered by the tax preparer, a written estimate of the period of time the consumer can reasonably expect to wait for his or her tax refund.

§2.  Subdivision b of Section 20-740.1 of the administrative code of the city of New York is hereby amended to read as follows:

b.
The department shall [take action to] publicize the availability of the flier.  The department shall provide a [A] copy of the consumer bill of rights regarding tax preparers [shall be provided] to any requesting individuals or businesses within ten business days of such a request and shall, no later than November 15 of each year, send the consumer bill of rights regarding tax preparers [on request to the department, and shall be sent by the department no later than November 15 of each year]to each tax preparer who has been found to be in violation of this subchapter or any other provision of this chapter within the previous calendar year.  In addition, e[E]ach tax preparer subject to this subchapter shall obtain a current consumer bill of rights regarding tax preparers from the department and shall reproduce it so that it is clear and legible.  As of January 1 of each year, each such tax preparer shall give to each [customer] consumer, free of charge, a current, legible copy of the consumer bill of rights regarding tax preparers prior to any discussion with the [customer] consumer. Each such tax preparer shall also verbally direct the consumer to review the consumer bill of rights regarding tax preparers and shall answer any questions the consumer may have about its contents.

§3. 
This local law shall take effect 60 days after it is enacted.

SD
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