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TITLE:
A local law to amend the administrative code of the city of New York, in relation to the practices of debt collection agencies that collect child support payments.

ADMINISTRATIVE CODE:
Amends subchapter thirty of chapter two of title 20 of the administrative code of the city of New York


On October 31, 2003, the Committee on Women’s Issues will hold a hearing on Proposed Int. No. 409-A, which would amend the Administrative Code of the City of New York in relation to regulating and creating disclosure requirements regarding the practices of debt collection agencies that collect child support payments.  Invited to testify are the Department of Consumer Affairs (DCA), the Administration for Children’s Services (ACS), advocates working on issues involving private child support collection agencies, custodial parents and representatives of debt collection agencies.  The Committee held an initial hearing on this bill on May 2, 2003.  
Background


The General Accounting Office (GAO), in a 2002 report, revealed that the total amount of unpaid child support, nationwide, since 1975 was at least $89 billion.  Consequently, many argue that private agencies that offer to collect unpaid orders of child support provide a needed service.  Nonetheless, many advocates state that the practices of private child support collection agencies are frequently abusive and warrant closer examination.  In particular, many advocates and consumers suggest that certain practices such as portraying company representatives as state child support agency employees or law enforcement officers, claiming powers not authorized by law and threatening and harassing an obligor, employers or family members are common.
 Unlike other debt collection agencies, however, child support collection agencies generally escape the regulation of existing federal consumer protection laws.
   

Children and single parents are broadly recognized as a unique and vulnerable constituency.
  Creating and extending certain regulations for agencies that collect child support payments will allow these families to enjoy basic rights intended by New York City’s consumer protection laws.  In New York City, debt collection agencies are governed by subchapter 30 of chapter 2 of title 20 of the Administrative Code of the City of New York (§20-488 et. seq.).  However, the exclusion from coverage under the Fair Debt Collection Practices Act of private child support collection agencies creates an uncertainty that Proposed Int. No. 409-A attempts to address.

Proposed Int. No. 409-A


Proposed Int. No. 409-A would amend the Administrative Code of the City of New York, in relation to clarifying and expanding existing regulations regarding the practices of debt collection agencies that collect child support payments, and creating disclosure requirements for such agencies.

Section 1 of Proposed Int. No. 409-A would state the legislative findings and intent of the Council.  Specifically, this section would note, among other things, that private child support collection agencies are generally not regulated by existing federal, state and local consumer protection laws; that current industry practices, as reflected in consumer complaints and litigation, raise significant questions about the implications of the lack of such regulation; that private child support collection agencies should be regulated by New York City’s consumer protection laws; and that the fees collected by such agencies should be reasonably related to the work and services provided.

Section 2 of Proposed Int. No. 409-A would reletter former subdivisions b and c of section 20-489 of the Administrative Code and add a new subdivision b, which would define the term “child support” as a sum to be paid pursuant to court order or decree by either or both parents or pursuant to a valid agreement between the parties for care, maintenance and education of a child.


Section 3 of Proposed Int. No. 409-A would amend a relettered subdivision d of section 20-489 by including in the definition of debt “any obligation or alleged obligation arising out of a judgment or valid agreement for the payment of child support,” thus making it explicit that the licensing and other Administrative Code provisions governing debt collection agencies extend to debt collection agencies that collect unpaid orders of child support.  


Section 4 of Proposed Int. No. 409-A would amend the Administrative Code by adding a new subdivision c to section 20-492.  The new subdivision would require any debt collection agency subject to the provisions of section 20-494.1 to furnish a current version of the disclosure form required under section 20-494.1(e) together with a copy of such debt collection agency’s standard contract for child support payment debt collection services to the Commissioner of DCA upon applying for a debt collection agency license or renewal.  Additionally, Section 4 would require child support debt collection agencies to provide an amended or modified form and/or standard contract and disclosure form within 60 days of any amendment or modification.  Section 4 would also state that no contract for child support debt collection services shall be deemed valid until the department has completed a review of and approved the agency’s standard contract.  DCA would have 90 days from the submission of a standard contract to complete its review and provide its approval or disapproval.


Section 5 would amend Section 20-494 of subchapter 30 of chapter two of title 20 of the Administrative Code of the City of New York, by specifying that any person or entity that violates any provision of this subchapter will be subject to a penalty of not less than $700 nor more than $1,000 per violation and would also correct certain clerical errors in paragraphs a and b that were enacted into law.


Section 6 would amend the Administrative Code by adding a new section 20-494.1. Subdivision a of section 20-494.1 defines a current payment of child support as a payment made pursuant to a schedule arising out of a judgment or valid agreement for the payment of child support which is made within thirty days of such payment’s due date.  Subdivision a of section 20.494.1 also defines a “potential client” as “a person seeking child support debt collection services from a debt collection agency.”

Section 20-494.1(b) would require all contracts for child support debt collection services to be in writing.  Under this provision, contracts for the collection of child support payments would not extend beyond 12 months.  Renewal of such contracts would not be automatic and would require the consent in writing of all parties to the contract.  Section 20-494.1(c) would list a series of restrictions on the practices of private child support collection agencies.  Specifically, pursuant to paragraph 1 of subdivision c, child support debt collection agencies would be prohibited from charging interest or otherwise imposing a charge or a fee for its services greater than fifteen percent of each child support payment collected.  Paragraph 2 of subdivision c would also prohibit such debt collection agencies from charging interest or otherwise imposing a charge or a fee with regard to child support payments collected primarily through the efforts of a governmental entity.   Paragraph 3 of this subdivision would prevent such debt collection agencies from charging interest or otherwise imposing a charge or fee for a current payment of child support.  Furthermore, paragraph 4 of this subdivision would prohibit child support collection agencies from charging or otherwise imposing an application fee.  Paragraph 5 would prevent such an agency from imposing a charge or fee for legal services unless paid to an independent firm, practitioner or agency for actual costs incurred and unless agreed upon in writing by the potential client.  Paragraph 6 would prohibit such debt collection agencies from imposing a charge or fee for the termination of a contract for the collection of child support.  Paragraph 7 would prohibit a child support agency from imposing a charge or fee that does not bear a reasonable relationship to the amount of child support actually collected.  Paragraph 8 would prevent such debt collection agencies from designating a current payment of child support as arrears.  Paragraph 9 of subdivision b would prohibit the termination of a contract until arrears are paid.  Paragraph 10 would prohibit a child support debt collection agency from including any terms in a contract for the collection of child support that conflict or are inconsistent with the terms set out in this subchapter.  Section 20-494.1(d) would state that agreements for the collection of child support would terminate if no payment of child support has been collected by a given child support collection agency for a period of six consecutive months.


Subdivision e of section 6 of Proposed Int. No. 409-A would create disclosure requirements for debt collection agencies collecting child support payments.  In particular, subdivision d would require such agencies to provide a written form containing the information set forth in this subdivision, prominently disclosed in a meaningful sequence.  Such form would be provided at the same time that such agency first furnishes a potential client with any informational or promotional materials, application or contract for services, regardless of the manner in which those materials are to be provided, including, but not limited to, person-to-person contact, postal mail or the internet. 

Pursuant to subdivision e, child support debt collection agencies would be required to provide a potential client with a written disclosure form containing, at a minimum, information specified in this section disclosed in a meaningful sequence.  Paragraph 1 of this subdivision would advise a potential client that he or she is under no obligation to hire any debt collection agency to collect child support payments on his or her behalf.  Paragraph 1(i) would also inform a contracting parent that New York City’s Office of Child Support Enforcement (OCSE) provides no-cost child support enforcement services to both families regardless of income.  Paragraph 1(ii) would state that OCSE’s powers include, but are not limited to, wage garnishments, liens on bank accounts and property, tax refund intercepts and the initiation of incarceration proceedings.  

Section 20.494.1(e)(2) would require disclosure of fees.  Paragraph 2(i) of subdivision e of this section would require agencies to advise a potential client that child support debt collection agencies are prohibited by this law from charging a fee for the costs of an application.  Paragraph 2(ii) would require an agency to state that such agency is prohibited by law from collecting fees for child support payments it collects that are not in arrears, and that, by law, current payments of child support may not be designated as arrears.  Paragraph 2(iii) would require agencies to advise a potential client that child support debt collection agencies are prohibited by law from charging for legal services unless such fees are paid to an independent firm, practitioner or agency for actual costs incurred and unless agreed upon in writing by the potential client.  Paragraph 2(iv) would require agencies to advise a potential client that child support debt collection agencies are prohibited from imposing a charge or fee for the termination of a contract. Paragraph 2(v) would require agencies to advise a potential client regarding any additional fees or potential additional fees, including but not limited to the services for which such fees may be imposed, how such fees are calculated and when such fees are billed.  An agency would also have to advise the potential client that any fees must bear a reasonable relationship to the amount of child support actually collected.  Paragraph 2(vi) would require an agency to advise a potential client that child support debt collection agencies are prohibited by law from imposing any contract terms that conflict or are inconsistent with the provisions specified in this subdivision.

Subdivision 20.494.1(e)(3) would require child support debt collection agencies to disclose certain information regarding the term of contracts and any automatic renewals.  Paragraph 3(i) would require an agency to advise potential clients that contracts for the collection of orders of child support shall not be entered into for periods of longer than twelve consecutive months.  Paragraph 3(ii) would require clients to be advised that the renewal of such contracts shall not be automatic and that such renewal would require the written consent of all parties to the contract.  Paragraph 3(iii) would require child support debt collection agencies to provide to the client a copy of the contract termination provisions, including but not limited to, providing the specific date on which the contract shall terminate.  If there is no such date, the agency would be required to describe how and when that contract would terminate.  Paragraph 3(iv) would require potential clients to be advised that by law, a contract cannot be renewed if, upon the renewal date, there has been no collection activity for the immediately preceding six consecutive months.

Pursuant to subdivision f of section 20-494.1, child support debt collection agencies would be required to furnish a current version of the disclosure form required under section 20-494.1(e) together with a copy of such agency’s standard contract for child support payment debt collection services to the commissioner within 60 days of enactment of Proposed Int. No. 409-A.


Subdivision g of section 20-494.1 would require each applicant for a license to engage in child support payment debt collection services to provide the Commissioner of DCA with a surety bond of five thousand dollars.  This bond would be conditioned upon the applicant’s compliance with the requirements of Subchapter 30 of Chapter 2 of Title 20 of the City’s Administrative Code, as well as any rules or regulations promulgated hereunder, and upon the further condition that the applicant would pay to the City any fine, penalty or other obligation within thirty days of its imposition, or any final judgment recovered by any person who received child support payment debt collection services from a licensee.  The Commissioner would also have the authority to increase the amount of the surety bond required by this section to an amount not to exceed $25,000.  The Commissioner would also be able to, by rule, authorize an applicant to, in lieu of a bond, deposit cash to satisfy the requirements of this section in an amount equal to the sum of the surety bond required by this section.

Subdivision h of section 20.494.1 would permit the Commissioner to establish a fund to be administered by the Comptroller, and to allow applicants for a license to provide child support debt collection services to make contributions to such fund to satisfy the requirements of this section.   The Commissioner would also be given the authority to promulgate such rules as are necessary for the administration of such fund including, but not limited to, rules setting forth the conditions for participation in the fund, the contributions required to be made to the fund and the circumstances under which disbursements will be made from the fund. 

Section 20-494.1(i) would give the Commissioner the authority to promulgate such rules as may be necessary to carry out the provisions of section 20.494.1. 


Section 7 of Proposed Int. No. 409-A would state that if any portion of the local law is deemed unconstitutional or invalid, in whole or in part, by a court of competent jurisdiction, such invalidity shall not affect the validity of the remaining portions of the local law.

Pursuant to section 8 of Proposed Int. No. 409-A, the local law would take effect ninety days after its enactment into law, and would apply to contracts entered into on or after such date.
�   Entmacher, Joan.  Vice President and Director of Family Economic Security, National Women’s Law Center,  Statement, April 16, 2003.


�   Child support obligations are not considered “debts” for purposes of the federal Fair Debt Collection Practices Act, 15 U.S.C.A. §1692(a)(5) (“FDCPA”).  Letter from Joel Winston, Acting Associate Director, Division of Financial Practices, Federal Trade Commission, March 1, 2001.   


�   See, LAWYERS CODE OF PROFESSIONAL RESPONSIBILITY DR 2-106(C)(2)(a) (New York Bar Ass’n. 2002).   
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