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I. Introduction

The Committee on Governmental Operations will meet today to consider Proposed Introduction 91-A, a local law requiring that all proposed rules be reviewed by the Law Department and the Mayor’s Office of Operations (“Operations”). The Committee, together with the Committees on Small Business and Economic Development, previously considered the bill on June 25, 2010. At that hearing, representatives of the Mayor and a representative of several small business groups testified in support of the legislation. No witnesses opposed the bill. 

The legislation would require a legal and operational review of all proposed rules prior to their initial publication in the City Record in order to ensure that, among other things, new or modified rules are not unduly burdensome and do not create unnecessarily high compliance costs for the regulated community, if one exists. 
II. Panel on Regulatory Review

This legislation is, in part, a product of the work of the Panel on Regulatory Review (“Panel”), though it also contains important elements of a previous version of the bill. Local Law 45 of 2009 established the Panel in July of 2009. The Panel’s members include the sponsor of the present legislation, Council Member James Oddo, as well as Council Member Leroy Comrie, Council Member Diana Reyna and Council Member Karen Koslowitz. The Panel also includes Counselor to the Mayor and Panel Chair Anthony Crowell, Corporation Counsel Michael Cardozo, Small Business Services Commissioner Robert W. Walsh, Mayor’s Office of Management and Budget Director Mark Page, Consumer Affairs Commissioner Jonathan Mintz, and Mayor’s Office of Special Enforcement Director Shari Hyman.

The Council formed the Panel in order to modernize the rulemaking process, with the specific goals of enhancing public participation and identifying and fixing systemic problems with existing rules and regulatory implementation. The Panel received input from well over 200 small business owners, industry representatives and other stakeholders through outreach sessions with business owners in all five boroughs, meetings with various industry and civic groups, and written comments from the general public. 
The present legislation, along with other recently enacted local legislation such as the Business Owners’ Bill of Rights, aims to address some of the difficulties faced by businesses when dealing with the regulatory system and when complying with City rules and regulations. For example, in conversations with the Panel as well as the sponsor and other Council Members, many small business owners stated that new rules are sometimes unduly burdensome, difficult to understand and impose unreasonable compliance costs. The present legislation is designed to address such concerns in the early stages of the rule-making process.

III. The Rule-Making Process 


The proposed legislation would enhance the City’s rule-making process. This process, known as the City Administrative Procedure Act (“CAPA”) is found in Chapter 45 of the City Charter. CAPA is designed to increase public participation in drafting new rules and to standardize rulemaking processes among City agencies.  The standard rulemaking procedure occurs in three steps:
1. Notice of the Public Hearing. 

At least 30 days prior to a public hearing or the designated deadline for submission of written comments, an agency must publish notice of a proposed rule or rule change in The City Record. Such notice must provide: the proposed rule or rule change (with deletions in brackets and new material in underlined or italicized text), and a brief description of the proposed rule or rule change and the legal authority for issuing it (collectively known as the “Statement of Basis and Purpose”). An agency must also state the time and place of the public hearing on the proposed rule or rule change. In 2008, CAPA was amended to mandate additional notice regarding a proposed rule or rule change. Specifically, no later than the time an agency sends its notice of public hearing for a proposed rule or rule change to The City Record for publication, it must also electronically send the same notice to each City Council Member, each Community Board Chair, members of the news media, and civic organizations.

2. Public Comments. 
Members of the public may provide comments on the proposed rule or rule change at a public hearing or for at least 30 days after it is published in The City Record. They may do so by sending comments to the rulemaking agency via mail or providing testimony at a public hearing. Other city agencies may also submit comments on the proposed rule or rule change. The rulemaking agency is required to consider comments from the public and other city agencies. The Panel, along with the administration, developed a new website, NYC Rules, in order to make it easier for interested members of the public to participate in the rule-making process by allowing for the online submission of public comments and providing a convenient way for interested parties to track regulatory developments.
3. Notice of Adoption. 
After the public hearing, an agency must publish the final rule in The City Record.  The final rule may include changes reflecting comments submitted by the public or other City agencies. The final rule takes effect 30 days after its publication in The City Record.
The present legislation would enhance CAPA by implementing an enhanced legal review and adding an operational review and analysis, to be performed by the Law Department and Operations, respectively, of proposed rules prior to their initial publication in the City Record. This added step is intended to ensure that, among other things, agency rules are not unduly burdensome, that agencies conduct outreach to the regulated community, if one exists, that new or modified rules are clear and easy to understand and that agencies promulgating rules carefully consider ways to prevent unreasonable compliance costs.

IV. Legislation 

The proposed legislation would require an examination of each proposed rule by the Law Department and Operations. The examination would be carried out by those entities because the Law Department has the relevant legal expertise to perform the required examination and Operations has the necessary expertise in regulatory impact and the multi-agency jurisdiction needed to assure the required analysis. 

The Law Department would be required to state whether each proposed rule: (i) is drafted so as to accomplish the purpose of the authorizing provisions of law; (ii) is not in conflict with other applicable rules; (iii) to the extent practicable and appropriate, is narrowly drawn to achieve its stated purpose; and (iv) to the extent practicable and appropriate, contains a statement of basis and purpose that provides a clear explanation of the rule and the requirements imposed by the rule. 

Operations would be required to analyze each proposed rule and state: (a) whether such rule is understandable and written in plain language; (b) how the drafting process of the rule, to the extent practicable and appropriate, included analysis sufficient to minimize the compliance costs for the discrete regulated community or communities, to the extent one exists, consistent with achieving the stated purpose of the rule; and (c) why, in the event such rule involves the establishment of a violation, modification of a violation or modification of the penalties associated with a violation without also including a cure period, or other opportunity for ameliorative action by the party or parties subject to enforcement, such cure period or other opportunity for ameliorative action was not included. 
If the proposed rule solely establishes or modifies the amount of a monetary penalty or penalties, however, then the law department statement described above would not be required and the Operations analysis would be limited to the reason or reasons a cure period or other opportunity for ameliorative action was not included. 

Additionally, the City’s rule-making process would be modified to require that agencies reach out to the regulated community or communities, if one exists, as part of their solicitation of public comments.
The legislation would additionally require that the Law Department and Operations certify that they had performed the above-described review and analysis and would require that a copy of such certification, including the analysis performed by Operations, be transmitted to the agency promulgating the proposed rule. That agency would be required to annex such certification and analysis to the full text of the proposed rule upon its initial publication in the City Record. Such certification and analysis would also be made available to the public on the city’s website and provided to the City Council Speaker. 
Rules (i) promulgated pursuant to emergency procedures, (ii) solely concerned with the establishment or modification of fines where the underlying violation or a modification of the penalties associated with such violation had previously been analyzed by the Law Department and Operations, (iii) solely concerned with the establishment or modification of the amount of a fee or fees, or (iv) implementing a particular mandate or standards set forth in newly enacted federal, state, or local laws, regulations or other requirements with only minor, if any, exercise of agency discretion in interpreting such mandates or standards would be exempted from the Law Department and Operations analysis described above.
No rule could be submitted for initial publication in the City Record as part of the CAPA process unless the Law Department and Operations issued the required certification and analysis.
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A Local Law

To amend the New York City charter, in relation to requiring that all proposed rules be reviewed by the law department and the mayor’s office of operations. 
 

Be it enacted by the Council as follows:   
 

      Section 1.  Subdivisions d, e, f, g and h of section 1043 of the New York city charter are relettered subdivisions e, f, g, h and i, respectively, and a new subdivision d is added, to read as follows:

d. 1. The law department and the mayor’s office of operations shall review each proposed rule prior to publication of such proposed rule in the City Record. At the conclusion of its review, the law department shall state whether each proposed rule: (i) is drafted so as to accomplish the purpose of the authorizing provisions of law; (ii) is not in conflict with other applicable rules; (iii) to the extent practicable and appropriate, is narrowly drawn to achieve its stated purpose; and (iv) to the extent practicable and appropriate, contains a statement of basis and purpose that provides a clear explanation of the rule and the requirements imposed by the rule. As part of its review, the mayor’s office of operations shall analyze each proposed rule and state: (a) whether such rule is understandable and written in plain language; (b) how the drafting process of the rule, to the extent practicable and appropriate, included analysis sufficient to minimize the compliance costs for the discrete regulated community or communities, to the extent one exists, consistent with achieving the stated purpose of the rule; and (c) why, in the event such rule involves the establishment of a violation, modification of a violation or modification of the penalties associated with a violation without also including a cure period, or other opportunity for ameliorative action by the party or parties subject to enforcement, such cure period or other opportunity for ameliorative action was not included. Provided, however, that if the proposed rule solely establishes or modifies the amount of a monetary penalty or penalties then the law department statement required by this paragraph shall not be required and the analysis of the office of operations may be limited to the reason or reasons a cure period or other opportunity for ameliorative action was not included. 

2. After completing the review as set forth in paragraph one of this subdivision, the law department and the mayor’s office of operations shall certify that they have performed such review, and shall promptly transmit a copy of such certification, including the analysis performed by the mayor’s office of operations, to the relevant agency. Such agency shall annex such certification and analysis to the full text of the proposed rule as published in the City Record. Such certification and analysis shall also be made available to the public on the city’s website and transmitted to the speaker of the city council at the time of publication. In no event shall a proposed rule be submitted for initial publication in the City Record unless the law department and the mayor’s office of operations have issued such certification and analysis.

3. This subdivision shall not be construed to create a private right of action to enforce its provisions. Inadvertent failure to comply with this subdivision shall not result in the invalidation of any rule. 

4. This subdivision shall not apply to rules that: (i) are promulgated pursuant to the emergency procedures set forth in subdivision i of this section; (ii) are solely concerned with the establishment or modification of the amount of a monetary penalty or penalties, and the underlying violation or a modification of the penalties associated with such violation has previously been analyzed in accordance with paragraph one of this subdivision; (iii) are solely concerned with the establishment or modification of the amount of a fee or fees or (iv) implement particular mandates or standards set forth in newly enacted federal, state, or local laws, regulations or other requirements with only minor, if any, exercise of agency discretion in interpreting such mandates or standards. If an analysis of a proposed rule is not performed pursuant to the exceptions noted in this paragraph, such fact shall be noted and the note annexed to the full text of the proposed rule as published in the City Record. 
§2. Paragraph 1 of subdivision b of section 1043 of the New York city charter, as added by vote of the electors at the general election held on November 7, 1988, is amended to read as follows:

1. Each agency shall publish the full text of the proposed rule in the City Record at least thirty days prior to the date set for a public hearing to be held pursuant to the requirements of subdivision [d]e of this section or the final date for receipt of written comments, whichever is earlier. A proposed rule amending an existing rule shall contain in brackets any part to be deleted and shall have underlined or italicized any new part to be added. A proposed rule repealing an existing rule shall contain in brackets the rule to be repealed, or if the full text of the rule was published in the Compilation required to be published pursuant to section one thousand forty-five, shall give the citation of the rule to be repealed and a summary of its contents. Such published notice shall include a draft statement of the basis and purpose of the proposed rule, the statutory authority, including the particular sections and subdivisions upon which the action is based, the time and place of public hearing, if any, to be held or the reason that a public hearing will not be held, and the final date for receipt of written comments. If the proposed rule was not included in the regulatory agenda, such notice shall also include the reason the rule was not anticipated, as required in subdivision c of section one thousand forty-two of this chapter.
§3. Subdivision e of section 1043 of the New York city charter, as amended by local law number 42 for the year 1989, and as relettered by this local law, is amended to read as follows:

e. Opportunity for and consideration of agency and public comment. The agency shall provide the public an opportunity to comment on the proposed rule (i) through outreach to the discrete regulated community or communities, if one exists, provided that this clause shall not be construed to create a private right of action to enforce this requirement; [(i)](ii) through submission of written data, views, or arguments, and [(ii)](iii) at a public hearing unless it is determined by the agency in writing, which shall be published in the notice of proposed rulemaking in the City Record, that such a public hearing on a proposed rule would serve no public purpose. All written comments and a summary of oral comments concerning a proposed rule received from the public or any agency shall be placed in a public record and be made readily available to the public as soon as practicable and in any event within a reasonable time, not to be delayed because of the continued pendency of consideration of the proposed rule. After consideration of the relevant comments presented, the agency may adopt a final rule pursuant to subdivision [e]f of this section. Such final rule may include revisions of the proposed rule, and such adoption of revisions based on the consideration of relevant agency or public comments shall not require further notice and comment pursuant to this section.
§4.  This local law shall take effect 90 days after its enactment into law.
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