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TITLE: 

To amend the administrative code 



of the City of New York, in relation



to the enhancement of protection



of whistleblowers. 

Background:


The Committee on Standards and Ethics met on Tuesday, September 24, 2002, to consider the issue of how best to enhance the protection of whistleblowers in the City of New York.  The Committee heard from legal luminaries, who offered their considered opinions, and from the whistleblowers themselves, those courageous men and women who, often at great personal risk, take it upon themselves to “do the right thing.” 


The following is a review of the City’s current whistleblower statute; Int. No. 63, which was considered and rejected by the Department of Investigation and some legal experts  primarily because it expanded the number of places to which a whistleblower can report improper conduct to include a wide range of governmental bodies and officials; and Int. No. 63-A, which is an amended version of the prior proposed legislation.

Analysis:

1. Current Statute

The current whistleblower statute (Administrative Code of the City of New York section 12-113), entitled “[p]rotection of sources of information”, provides a statutory remedy for employers who are penalized for reporting what the employee “knows or reasonably believes to involve” three areas of misconduct: corruption; criminal activity; or, conflict of interest by another employee or by persons dealing with the City, concerning their dealings with the City.  The whistleblower may only seek protection from any ensuing “adverse personnel action” if the employee reported such allegations to any one of four entities: DOI; A Council Member; Public Advocate; or the City Comptroller.

The Council Member, the Public Advocate and the Comptroller are required by the statute to refer such allegations to DOI.


DOI is then required to investigate whether retaliation occurred.  DOI is not statutorily required to complete the investigation within a particular time frame.  Upon completion of the investigation, and upon determination “that a retaliatory adverse personnel action has been taken, the commissioner of investigation shall without undue delay” report the findings and recommendations to the complainant’s Agency Head.  The Agency Head is statutorily required to take remedial action and report it in writing to DOI.  If DOI determines that the Agency Head failed to take appropriate action, DOI then “consults” with the Agency Head who is given a “reasonable opportunity” to remedy the matter.  If the Agency Head still refuses to take remedial action, DOI than reports its findings and the non-responsiveness of the Agency Head to the Mayor.

2.   Int. No. 63 

Int. No. 63 contained fourteen significant changes from the current statute: 

1. Protecting whistleblowers who report gross mismanagement and waste of public funds; current law only covers criminal acts, corruption and conflict of interest;


2. Broadening the definition of whistleblower to include persons who work for any governmental unit supported in whole or in part by city funds, not just mayoral agencies as the current law provides;

3. Expanding the number of places to which a whistleblower can report improper conduct to include a wide range of governmental bodies and officials; under current law, the whistleblower is only protected if he or she goes to the Commissioner of the Department of Investigation, a Council Member, the Public Advocate or the Comptroller;

4. Requiring the government officials or bodies that receive the whistleblower’s report to keep his or her name confidential, if at all possible, upon request;

5. Requiring DOI to inform the whistleblower on a quarterly basis of the status of its investigation into the initial report of misconduct, thereby helping to insure that action is taken on the complaint;

6. Setting a strict timetable for DOI to report to the whistleblower on the progress of an investigation of alleged retaliation, and requiring DOI to explain in writing a decision to terminate an investigation;

7. Providing a broad definition of the range of adverse personnel actions from which a whistleblower may seek protection;

8. Defining the standard to be used by DOI in determining the validity of the complaint of retaliation – whether the whistleblowing itself was “a motivating factor” in the adverse personnel action, and, if so whether the agency can show by clear and convincing evidence that it would have taken the action anyway;

9. Providing for immediate reinstatement, pending completion of the full inquiry, if DOI finds substantial evidence to support an allegation of retaliation;

10. Increasing the authority of the DOI Commissioner to protect whistleblowers by requiring the Mayor or executive officer to direct that remedial action recommended by DOI be implemented immediately.  Under current law, DOI has no recourse (except a report to the Mayor) if an agency guilty of retaliation ignores DOI’s recommendation to make amends;

11. Requiring DOI to recommend penalties against a person found to have retaliated against a whistleblower, and by requiring the Mayor or Agency Head to comply;

12. Requiring all city agencies to distribute the whistleblower protection statue to all current and new employees; 

13. Requiring that the DOI investigation of the report of the alleged misconduct and the anonymity of the complainant remain confidential and; 

14.Requiring that the Commissioner of DOI provide the Council with a report on the complaints received pursuant to this section on a yearly basis.  The report shall include a statistical summary of the complaints of government misconduct and retaliation, an analysis of the effectiveness of this section and recommendations to prevent further misconduct or retaliatory actions.
3. Int. No. 63-A
Int. No. 63-A, the bill under consideration today, combines aspects of both the current statute and Int. No. 63.  Int. No. 63-A broadens the definition of whistleblower to include not only Mayoral agency employees, but also those agencies “the head or members of which are appointed by one or more city officers” and the employees who work in the offices of elected officials.  The bill also expands the categories of whistleblower complaint from the current three categories (criminal acts, corruption, and conflicts of interest) to include reports of gross mismanagement and abuse of authority by another. 

The bill retains the current statutory jurisdiction that the Department of Investigation maintains over whistleblower complaints, as all complaints, whether made to a Council Member, the Public Advocate or the City Comptroller, must be funneled to DOI, (in addition to any complaints made directly to DOI). Int. No. 63-A further provides that “upon request”, these four entities are required to make “reasonable efforts” to protect the complainant’s identity. 

The bill contains further safeguards for the protection of the whistleblower. Employees who work in entities subject to DOI’s jurisdiction who believe that a retaliatory adverse personnel action has been taken may report such action to DOI. DOI is required to respond to the complainant within fifteen days after the complaint was made, notifying the complainant that the allegation has been received, and providing the name of a DOI contact person. Upon completion of the investigation, DOI will provide the complainant with a written statement as to the outcome of the investigation, including recommendations for remedial action, if any, or a statement that DOI has dismissed the complaint. If DOI determines that a retaliatory adverse personnel action has indeed occurred, it will report its findings to the appropriate agency or entity.

Under the provisions of this bill, DOI is required to educate employees of covered agencies/entities of the whistleblower law, as necessary. Last, DOI is required to report by October 31 of each year to the Mayor and Council an accounting of the volume of complaints, and their disposition.

EFFECTIVE DATE

This local law would be effective immediately. 
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