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INTRODUCTION

On March 18, 2021, the Committee on Health, chaired by Council Member Mark Levine, will hold a hearing on Proposed Introduction number 864-A (Proposed Int. No. 864-A), a local law to amend the administrative code of the city of New York, in relation to investigations by the department of health and mental hygiene in connection with lead poisoning incidents. This bill was originally heard at a hearing of this Committee on September 27, 2018, at which the Committee received testimony from the Department of Buildings (“DOB”), Department of Environmental Protection (“DEP”), Department for Health and Mental Hygiene (“DOHMH”), and Department of Housing Preservation and Development (“HPD”), as well as health and environmental advocates, real estate representatives, tenant advocates, and members of the public. More information about these bills along with the materials for that hearing can be found at https://bit.ly/2Gd46k0.
BACKGROUND

The City’s Current Lead Laws

The use of lead-based paint in residential buildings was first banned in New York City in 1960.[footnoteRef:1] It was subsequently banned by the federal government in 1978.[footnoteRef:2]  However, exposure to this toxic substance, which is especially harmful to children, has continued. Local Law 1 of 2004 (“Local Law 1”), also known as the Childhood Lead Poisoning Prevention Act, was enacted to reduce the likelihood of childhood exposure to lead, with a particular focus on identifying and remediating lead-based paint hazards in apartments and day care facilities.[footnoteRef:3] [1:  N.Y.C. Department of Housing Preservation and Development, https://www1.nyc.gov/site/hpd/owners/Lead-Based-Paint.page. ]  [2:  U.S. Environmental Protection Agency, https://www.epa.gov/lead/protect-your-family-exposures-lead. ]  [3:  Local Law 1 for the year 2004 available at https://www1.nyc.gov/assets/hpd/downloads/pdf/lead-local-local1-2004.pdf] 

Local Law 1 requires, in part, that building owners investigate units and common areas in which lead-based paint may be present, with special attention paid to units where a child under age six resides.[footnoteRef:4] Any lead-based paint hazards or violations must be addressed using safe work practices to prevent additional exposure to lead, and detailed records of investigation and remediation efforts must be maintained.[footnoteRef:5] Owners are also required to inquire as to the presence of children under age six residing in the building, and to provide all tenants with information regarding the presence of lead-based paint (if applicable) and the owner’s responsibilities under Local Law 1.[footnoteRef:6] [4:  Id. ]  [5:  Id. ]  [6:  Id. ] 

In addition to the requirements placed on building owners, Local Law 1 also creates a presumption that lead-based paint is present in any day care facility built before 1978.[footnoteRef:7] Any lead-based paint or paint of unknown lead content that is peeling or on a deteriorated, impact, or friction surface must be immediately remediated, and only lead-free paint can be used to paint equipment within the facility.[footnoteRef:8] The operator of a day care facility is required to conduct an annual survey to ensure that surface-coating material throughout the facility is in compliance.[footnoteRef:9]  [7:  Id. ]  [8:  Id. ]  [9:  Id. ] 

Pursuant to Local Law 1, the Department of Housing Preservation and Development (“HPD”) is primarily responsible for the implementation and enforcement of the law’s requirements, with DOHMH also maintaining a significant role in the development of rules and procedures.[footnoteRef:10] Local Law 1 requires that the agencies provide training and create inspection and remediation standards as well as safe work practices.[footnoteRef:11] Further, Local Law 1 requires effective collaboration between the agencies throughout the process of conducting inspections and correcting violations by, among other things, requiring HPD to audit and/or inspect multiple dwellings for lead paint following a commissioner’s order to abate from DOHMH.[footnoteRef:12]  [10:  Id. ]  [11:  Id. ]  [12:  Id.] 

However, despite the requirements of Local Law 1, lead continues to pose a substantial hazard to the health of children in the City.[footnoteRef:13] The stated goal of Local Law 1, which was to eradicate childhood lead poisoning, has not been realized, with 3,866 children under six years of age identified with elevated blood lead levels in 2018.[footnoteRef:14]  [13:  N.Y.C. DOHMH, Report to the New York City Council on Progress in Preventing Childhood Lead Poisoning in New York City, August 30, 2018, available at https://www1.nyc.gov/assets/doh/downloads/pdf/lead/lead-rep-cc-annual-18.pdf.]  [14:  N.Y.C. DOHMH, Report to the New York City Council on Progress in Preventing Childhood Lead Poisoning in New York City, September 30, 2019, available at https://www1.nyc.gov/assets/doh/downloads/pdf/lead/lead-rep-cc-annual-19.pdf.] 

Recent Developments
On March 13, 2019, the Council passed 10 pieces of lead-related legislation building upon the requirements of Local Law 1.[footnoteRef:15] These bills took a number of approaches to ensure the safety of children and spaces potentially overlooked by the City’s lead laws. One approach requires the investigation and remediation of lead hazards not only where children live, but also where they spend ten or more hours per week.[footnoteRef:16] Another approach lowered the blood lead reference level and the lead-based paint and the lead dust thresholds to trigger more proactive investigations of lead poisoning and lead hazards.[footnoteRef:17] In addition, annual investigation requirements were extended to preschools and nursery schools,[footnoteRef:18] and education, outreach, and reporting requirements were strengthened to effectively inform parents, guardians, and communities about lead hazards and lead poisoning prevention.[footnoteRef:19] Finally, requirements were added to increase awareness and testing of lead in water.[footnoteRef:20]  [15:  Local Laws 64, 65, 66, 67, 68, 69, 70, 71, 72 and 73 for the year 2019. See N.Y.C. Council, Stated Meeting, March 13, 2019, https://nyc.legistar.com/MeetingDetail.aspx?ID=683513&GUID=6B168C90-0D6F-4FF5-9637-10BD41E3C554&Options=info&Search=. ]  [16:  See Local Law 064/2019 (Intro. No. 464-B), https://nyc.legistar.com/LegislationDetail.aspx?ID=3343772&GUID=D826FA06-E66A-4ECD-BBF1-B30F7BE3C3C2&Options=&Search=. ]  [17:  See Local Law 066/2019 (Intro. No. 865-A), https://nyc.legistar.com/LegislationDetail.aspx?ID=3498451&GUID=32932F9A-CBB0-4413-95F3-4AFCCCE64F41&Options=&Search=. ]  [18:  See Local Law 071/2019 (Intro. No. 920-A), https://nyc.legistar.com/LegislationDetail.aspx?ID=3498552&GUID=4B027FB2-02C8-4571-9F3B-5DA56A4A1AF8&Options=&Search=. ]  [19:  See Local Laws 68/2019 (Intro. No. 877-A), 69/2019 (Intro. No. 881-A), 70/2019 (Intro. No. 918-A), 73/2019 (Intro. No. 1117-A), accessible at https://nyc.legistar.com/MeetingDetail.aspx?ID=683513&GUID=6B168C90-0D6F-4FF5-9637-10BD41E3C554&Options=info&Search=. ]  [20:  See Local Law 73/2019 (Intro. No. 1117-A), https://nyc.legistar.com/LegislationDetail.aspx?ID=3683904&GUID=BEAFC322-DEFE-4780-BF47-3C6FE9D5BF72&Options=&Search=.  ] 

On February 11, 2020, the Council passed a package of 4 bills further strengthening the city’s lead laws. Int. 904-A[footnoteRef:21] expanded the investigations DOHMH is requires to undertake when a pregnant person is found to have an elevated blood lead level, and after the birth of a child, requires DOHMH to monitor such child for elevated blood lead levels and assess whether the apartment where such child resides contains any lead-based paint or unsafe lead paint. The bill also requires DOHMH to conduct outreach to new and expected parents about the availability of inspections for lead paint hazards in their homes, and to provide them with information about blood lead testing for children, unsafe construction or renovation work practices, and the availability of inspections for such practices. Int. 873-A[footnoteRef:22] requires schools operated by the Department of Education to conduct regular surveys and inspections of covered facilities[footnoteRef:23] within such schools for lead-based paint hazards, the results of which must be made publicly available and delivered to parents and guardians. This bill also required the Department of Housing Preservation and Development, when conducting certain inspections, to determine whether there has been a violation of the Housing Maintenance Code requirement that the owner of a building constructed before 1960 remediate lead-based paint hazards, including on friction surfaces, when a new tenant moves in. Finally, this bill established a presumption that a building owner who is unable to provide a record of having completed lead hazard remediation upon turnover has violated the provisions requiring such remediation. Int. No. 891-A[footnoteRef:24] expanded the meaning of “multiple dwelling” for the purposes of the lead law requirements described in the Housing and Maintenance provisions of the Administrative Code to also include non-owner-occupied private dwellings. Finally, Int. No. 919-A requires the owners of certain dwellings to, upon the earlier of either within five years of the bill’s effective date or one year of a child moving in, arrange for a thorough inspection for lead-based paint hazards to be conducted by an independent EPA-certified inspector. It also requires home improvement contractors to be EPA-certified to ensure that they are prepared to follow lead-related safety standards. [21:  See Local Law 30/2020 (Intro No. 904-A), https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3498517&GUID=E93C70A4-5C93-4372-9FF8-61AABE7F4391&Options=ID|Text|&Search=904. ]  [22:  See Local Law 28/2020 (Intro. No. 873-A), https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3498486&GUID=C44E1098-18F0-4821-A9EE-8FC5355230F0&Options=ID|Text|&Search=873. ]  [23:  This bill amended the definition of “covered facility” to also include spaces in schools regulated by article 47 of the New York City Health Code. This amendment would extend to schools the existing requirements for operators of facilities providing day care services to survey and remediate lead-based hazards. This bill would also establish additional requirements for the Department of Education to survey and inspect for lead-based paint hazards.]  [24:  See Local Law 29/2020 (Intro. No. 891-A), https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3498519&GUID=0F583E43-17F2-4497-BCD1-AA89F40CB05A&Options=ID|Text|&Search=891. ] 


PROPOSED INT. NO. 864-A
Proposed Int. No. 864-A would expand the investigations that the Department of Health and Mental Hygiene (“DOHMH”) is required to conduct under existing law whenever it is alerted about a child with an elevated blood lead level. Under this legislation, DOHMH or another relevant city agency would be required to inspect not just the dwelling unit where a poisoned child resides, but also any daycare, preschool, or nursery school where the child routinely spends 10 or more hours per week, as well as any park or playground where DOHMH determines that bare soil presents a potential source of lead exposure. DOHMH would also be required to inspect any apartment with a child under one in the same building as the dwelling unit where a poisoned child resides. These inspections would include analysis by an x-ray fluorescence analyzer (XRF) of all friction surfaces, chewable surfaces and impact surfaces, as well as assisting with the ordering of a free water test kit and testing of soil from any area on the property covered in bare soil that may be a potential source of lead exposure. When DOHMH issues an order to abate a lead paint hazard, landlords would be required to report XRF results for all surfaces in a unit to the Department of Housing Preservation and Development (“HPD”) within 60 days. DOHMH or another relevant city agency would be required to notify all residents of the building that a lead hazard was identified, and to provide specific notice to residents of units it intends to inspect, including the date and approximate time of such inspections, as well as refer these residents to resources to learn more about their rights under the city’s lead laws. This legislation also requires that DOHMH provide information regarding special education services available from the department of education to the parent or guardian of any child under the age of 18 determined to have an elevated blood lead level.
This legislation would take effect 18 months after it becomes law.
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Proposed Int. No. 864-A

By The Speaker (Council Member Johnson) and Council Members Holden, Cumbo, Kallos, Powers, Rose, Brannan, Levine, Rivera, Constantinides, Miller, Ayala, Koo, the Public Advocate (Mr. Williams), Rodriguez, Dromm, Cabrera, Salamanca, Grodenchik, Yeger, Van Bramer, Gibson, Reynoso, Vallone, Rosenthal, Moya, Koslowitz, Deutsch, Treyger, Lander, Ampry-Samuel, Eugene, Adams, Levin, Chin, Menchaca, Maisel, Barron, Cornegy, Louis, Perkins and Ulrich

..Title
A Local Law to amend the administrative code of the city of New York, in relation to investigations by the department of health and mental hygiene in connection with lead poisoning incidents
..Body

Be it enacted by the Council as follows:

Section 1. Section 17-911 of the administrative code of the city of New York, as amended by local law number 30 for the year 2020, is amended to read as follows:
	§ 17-911 Required investigation. a. In addition to or as part of any investigation required pursuant to section 27-2056.14, whenever a report has been made to the department of a person under 18 years of age with an elevated blood lead level that is at or above the blood lead reference level established pursuant to this subchapter, the department shall conduct such investigation as may be necessary to identify potential sources of such elevated blood lead level, including, but not limited to, [an inspection of any] inspecting the following areas: 
1. Any dwelling unit in which the department determines such person is routinely present for 10 or more hours per week; and 
2. Where a lead-based paint hazard is found in such a dwelling unit, any other dwelling unit in the same building in which a child under the age of one year resides, except that the department shall not be required to inspect any such dwelling unit that is required to be inspected by another agency or governmental entity; and 
3. Any covered facility, as such term is defined in section 17-920, where the department determines the person with such elevated blood lead level is routinely present for 10 or more hours per week; and
4. Any park, playground or other area that is covered in bare soil where a risk assessment conducted by the department indicates that such bare soil presents a potential source of lead exposure contributing to such person’s elevated blood lead level, except that the department of parks and recreation shall inspect any such park, playground or other area under its jurisdiction.
b. Whenever a report has been made to the department of a pregnant person with an elevated blood lead level, the department shall (i) conduct such investigation as may be necessary to identify potential sources of such elevated blood lead level, and (ii) after the birth of a child by such pregnant person, screen such child for elevated blood lead levels and assess whether the dwelling unit where such child resides contains a lead-based paint hazard or unsafe lead paint.
c. The department shall conduct outreach to any new parent or person imminently expecting to become a parent regarding the availability of inspections conducted pursuant to section 27-2056.9. Such outreach shall include information about blood lead testing for children, unsafe construction or renovation work practices and the availability of inspections for such practices.
d. Wherever the department is required to conduct an inspection pursuant to subdivision a of this section, such inspection shall include:
1. An inspection of the dwelling unit for lead-based paint hazards or unsafe lead paint, as applicable, including analysis by an x-ray fluorescence analyzer, in accordance with subdivision (7) of section 27-2056.2, of all friction surfaces, chewable surfaces, peeling paint, deteriorated subsurfaces and impact surfaces as such terms are defined in section 27-2056.2; 
2. For a dwelling unit described in paragraph 1 of subdivision a of this section, assisting with the ordering of a free test kit supplied by the department of environmental protection to enable testing of drinking or cooking water for lead and conducting outreach, as needed, to promote the return of such test kit for testing; and
3. Lead testing of soil from any area on the property that (i) is covered in bare soil and (ii) presents a potential source of lead exposure contributing to the person’s elevated blood lead level, as determined by the department’s investigation.
e. In the event an inspection by the department pursuant to paragraph 1 of subdivision d of this section finds any lead-based paint hazards or unsafe lead paint on any surfaces, it shall order the correction of such conditions pursuant to the requirements of the New York city health code. 
f. Nothing in this section shall require the department to analyze any area with an x-ray fluorescence analyzer more than once in any three-month period where no visual evidence of peeling paint or any deteriorated subsurface is observed.
§ 2. Section 17-179 of the administrative code of the city of New York is amended by adding new subdivisions c, d and e to read as follows:
c. As part of the investigation required by section 17-911, the department shall provide to the parent or guardian of any child under the age of 18 determined to have an elevated blood lead level information regarding special education services available from the department of education.
d. Whenever a lead-based paint hazard or unsafe lead paint is identified in a dwelling unit pursuant to an investigation required by section 17-911, the department shall post in a common area accessible to all occupants of the dwelling in which the dwelling unit is located a notice regarding lead-based paint hazards, the availability of inspections pursuant to subdivision a of section 27-2056.9 and a copy of the pamphlet described in subdivision b of this section.
e. Whenever a lead-based paint hazard or unsafe lead paint is identified in a covered facility, such covered facility shall provide notice to the parent or guardian of every child attending the covered facility that a lead-based paint hazard has been identified in the covered facility. Such notice shall be provided in the same form that the results of the annual survey of lead-based paint hazards are reported to such parent or guardian, as described in section 17-924. 
§ 3. Paragraph (c) of subdivision (7) of section 27-2056.2 of the administrative code of the city of New York, as added by local law number 66 for the year 2019, is amended to read as follows:
(c)   Before and until the effective date of the rule described in paragraph (b) of this subdivision, for the purposes of the department of health and mental hygiene finding unsafe lead paint in a dwelling unit or a covered facility, as defined in section 17-920, and issuing an order to abate a condition in a dwelling unit where a child of applicable age with an elevated blood lead level resides or to abate or remediate a condition in a covered facility where a child of applicable age with an elevated blood lead level is routinely present for 10 or more hours per week, pursuant to section 173.13 of the health code, nothing in this article shall prevent the board of health from determining that unsafe lead paint may include paint with a concentration of lead content that is less than the concentration of lead content in paint set forth in paragraph (a) of this subdivision. Such a determination of unsafe lead paint may include paint with a concentration of lead content no less than 0.5 milligrams of lead per square centimeter, as determined by laboratory analysis, or by an x-ray fluorescence analyzer. X-ray fluorescence readings shall be classified as positive or negative in accordance with the manufacturer’s instructions. If laboratory analysis is used to determine lead content, results shall be reported in milligrams of lead per square centimeter. Where the surface area of a paint chip sample cannot be accurately measured or if an accurately measured paint chip sample cannot be removed, a laboratory analysis may be reported in percent by weight. For such purposes, such concentration determined by the board of health pursuant to this paragraph shall be no less than 0.25 percent of metallic lead, based on the non-volatile content of the paint or other similar surface-coating material.
§ 4. Subdivision a-1 of section 27-2056.4 of the administrative code of the city of New York, as added by local law number 31 for the year 2020, is amended to read as follows:
a-1. Within the earliest of five years of the effective date of this subdivision, [or within] one year after a child of applicable age comes to reside in a dwelling unit subject to the requirements of subdivision a of this section, [whichever is sooner,] or the issuance of an order by the department of health and mental hygiene as required by such order, one investigation for the presence of lead-based paint undertaken pursuant to subdivision a of this section shall be performed by a person who (i) is not the owner or the agent of the owner or any contractor hired to perform work related to the remediation of lead-based paint hazards, and (ii) is certified as an inspector or risk assessor pursuant to section 745.226 of title 40 of the code of federal regulations. Such inspection shall consist of the use of an x-ray fluorescence analyzer on all types of surfaces in accordance with the procedures described in chapter 7 of the United States department of housing and urban development guidelines for the evaluation and control of lead-based paint hazards in housing, including on chewable surfaces, friction surfaces, and impact surfaces, to determine whether lead-based paint is present, and where such paint is located, in such dwelling unit. Provided, however, that the investigation specified by this subdivision shall not be required if an investigation that complies with the requirements of this subdivision was previously completed and the owner retains records of such investigation, or if the dwelling unit has an exemption from the presumption of lead paint, as provided in subdivision b of section 27-2056.5 of this article.
§ 5. Subdivision a of section 27-2056.7 of the administrative code of the city of New York, as amended by local law number 28 for the year 2020, is amended to read as follows:
a. When the department of health and mental hygiene issues a commissioner's order to abate pursuant to section 173.13 of the New York city health code or a successor rule that addresses lead-based paint hazards or unsafe lead paint in a specific dwelling unit in a multiple dwelling, the department, within 15 days of the receipt of such order, shall notify the owner of the multiple dwelling where the dwelling unit is located that the owner shall, within 45 days of the department's notice, provide to the department all records required to be maintained under this article. Upon the department's receipt of those records and a determination that there may exist uncorrected lead-based paint hazards in dwelling units where a child of applicable age resides, the department within 10 days of the end of the record order production period, shall attempt to inspect units where a child of applicable age resides to determine whether there are any violations of sections 27-2056.6 or 27-2056.8. At the first such attempt, the department shall post a notice in a conspicuous manner in the building lobby of the multiple dwelling, advising occupants of the date the department will return to attempt to inspect dwelling units the department was unable to inspect during the first attempt, and the building owner shall post such notice on each floor within 10 feet of the elevator, or, in a building where there is no elevator, within 10 feet of or in the main stairwell on such floor. When the department is unable to inspect a dwelling unit pursuant to this section, the department shall leave at such unit the pamphlet described in subdivision b of section 17-179 and a notice that provides a contact number for occupants to call to reschedule the inspection. Any notice required by this subdivision shall be available in any designated citywide language as defined in section 23-1101.
§ 6. Section 27-2056.7 of the administrative code of the city of New York is amended by adding a new subdivision e to read as follows:
e. When the department of health and mental hygiene issues a commissioner's order to abate pursuant to section 173.13 of the New York city health code or a successor rule that addresses lead-based paint hazards or unsafe lead paint in a specific dwelling unit in a multiple dwelling, such order shall require the owner of the multiple dwelling to, within 60 days, cause an investigation of such unit to be conducted pursuant to subdivision a-1 of section 27-2056.4, unless such an investigation has previously been conducted, and to provide a copy of any report received or generated by such investigation regardless of when such investigation occurred. The owner shall also provide a copy of such report to the current occupant of the dwelling unit subject to such commissioner’s order, even if the results of such investigation have previously been provided to such occupant.
§ 7. This local law takes effect 18 months after it becomes law. 
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