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          1  COMMITTEE ON PUBLIC SAFETY

          2                 CHAIRPERSON VALLONE: I am Peter

          3  Vallone, Chair of the Public Safety Committee. Today

          4  we will discuss Introduction No. 617-A, which would

          5  create the offense of voyeurism in the

          6  Administrative Code.

          7                 Before we begin, I'd like to

          8  acknowledge my colleague who is with us today, Dan

          9  Garodnick. Thanks for being here on time, because I

         10  don't anticipate a very long hearing. I'd also like

         11  to thank Counsel to this Committee, Liz Dubin, who

         12  has spent a lot of time crafting this legislation,

         13  because as we'll hear in the near future, it's very

         14  difficult ground we tread upon here, and I'd also

         15  like to thank Jonathan Chung, my Legislative

         16  Director, for joining us up here today.

         17                 An act of voyeurism can take many

         18  forms. It may involve surreptitiously viewing with

         19  the naked eye, to use a device such as a two-way

         20  mirror or peep hole, or even the installation of

         21  video recording device. Regardless of its form,

         22  voyeurs often leave their victims feeling vulnerable

         23  and violated.

         24                 This legislation I have introduced

         25  today will consider the problem of voyeurism in both
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          2  public and private places.

          3                 Under current New York State law it's

          4  illegal to engage in voyeurism involving the use of

          5  a camera or other instrument capable of recording,

          6  storing or transmitting images.

          7                 The State law, however, does not

          8  criminalize voyeurism with the naked eye or aided

          9  only by a device, such as a peep hole, or

         10  binoculars, which do not record images.

         11                 In the context of private spaces, the

         12  proposed legislation would close its loophole by

         13  criminalizing conduct such as a restaurant owner or

         14  employee viewing patrons in the restrooms, or a

         15  clothing store clerk, viewing patrons in the

         16  dressing room, or a hotel employee peering into

         17  private rooms.

         18                 I'd like to emphasize, however, that

         19  we've carefully drafted this legislation to avoid

         20  capturing persons who view others through uncovered,

         21  transparently covered or partially covered windows,

         22  or accidentally catch a glimpse of someone through a

         23  door crack and then move away.

         24                 In the context of public spaces, the

         25  legislation would make it a crime to, for example,
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          2  repeatedly position one's self underneath stairs or

          3  bleechers to view underneath women's skirts.

          4                 Again, we've narrowly drafted this

          5  legislation such that the conduct has to be

          6  intentional, repeated and sustained, and must

          7  facilitate the viewing of another person's sexual or

          8  intimate parts which are otherwise not visible to

          9  the public.

         10                 That was not an easy job. And, again,

         11  I know that the Administration has been very

         12  helpful, Liz Dubin, I know we sent a copy of this

         13  bill a long time ago to the NYCLU for their input,

         14  because we appreciate the concerns of those who are

         15  worried about capturing innocent conduct here, and

         16  part of what we're doing here today is taking ideas

         17  on how to now best narrowly craft this law to get

         18  the worst perverts off the streets, but not capture

         19  innocent conduct or even capture conduct that we may

         20  not like, but perhaps should not be criminalized.

         21                 With that, I'd like to welcome our

         22  first and perhaps only panel. Susan Petito, our

         23  Assistant Commissioner, the Omni-present Sue Petito;

         24  Karen Agnifilo, who is also General Counsel to the

         25  Criminal Justice Coordinator, who has been helping
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          2  us with our public lewdness law, which we will

          3  hopefully be moving forward on soon; and Chelsea

          4  Chaffee, recently at the skiing Olympics -- no,

          5  that's Susie, okay -- Legislative Counsel to the

          6  Criminal Justice Coordinator.

          7                 Welcome to the three of you. I'm not

          8  sure -- how many people will be testifying?

          9                 MS. AGNIFILO: Just me.

         10                 CHAIRPERSON VALLONE: The floor is

         11  yours.

         12                 MS. AGNIFILO: Thank you.

         13                 Good morning, Chairman Vallone, and

         14  members of the Committee on Public Safety. Again, my

         15  name is Karen Agnifilo, and I'm General Counsel to

         16  John Feinblatt, the Criminal Justice Coordinator for

         17  the City. And thank you for the opportunity to be

         18  heard today.

         19                 Since day one, the Bloomberg

         20  Administration has been committed to reducing sexual

         21  assault and other sexually motivated crimes in New

         22  York City. In fact, since 2001, the incidence of

         23  rape have gone down 31.6 percent. Not only have we

         24  focused on enhancing prosecutions for the most

         25  serious sex crimes through initiatives such as the
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          2  John Doe indictment project and sexual assault

          3  response teams, but we have also worked to address

          4  other sexually motivated offenses.

          5                 For example, we have advocated at the

          6  State level to increase the penalty for public

          7  lewdness and make this a registerable offense under

          8  Megan's Law. We believe it is important to not only

          9  address the issue of serious sexual assaults, but to

         10  also focus attention on other offensive and

         11  intimidating conduct, such as lewdness and

         12  voyeurism, and to develop innovative ways to prevent

         13  these crimes, and ensure the safety and privacy of

         14  all New Yorkers.

         15                 Despite our successes in these areas,

         16  there's always more we can do to protect New

         17  Yorkers, and I appreciate the opportunity today to

         18  focus on the topic on voyeurism, commonly known as

         19  "peeping toms."

         20                 Intro. 617, which the Council is

         21  proposing, creates two new offenses: voyeurism in a

         22  private place, as you suggested, to address

         23  situations such as a peephole in a dressing room;

         24  and voyeurism in a public place, to address

         25  situations such as looking up a woman's skirt while
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          2  in a public place.

          3                 The legislation seeks to fill a gap

          4  that currently exists in State Law.

          5                 State Law does cover certain forms of

          6  voyeurism but does not penalize the peeping tom. The

          7  penal law addresses voyeurism under the crime of

          8  unlawful surveillance, which is located in Article

          9  250, and is a Class E felony for the first offense,

         10  and a Class D felony for repeat offenders.

         11                 It covers conduct when the viewing is

         12  done by means of an imaging device. An imaging

         13  device is something like a camera, or cell phone

         14  camera, a video recorder or other device, and for

         15  the purpose of sexual gratification or other

         16  non-legitimate purposes.

         17                 For example, this charge covers

         18  situations such as a restaurant employee, installing

         19  a hidden camera in a restroom, an individual hiding

         20  a small camera on the top of a shoe or hidden inside

         21  a bag and surreptitiously placing it under a woman's

         22  skirt. A roommate or landlord secretly placing a

         23  camera in a bedroom, or even a telescope to violate

         24  another's privacy. A telescope can be considered an

         25  imaging device.
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          2                 On average there are about 20 arrests

          3  each year in New York City for unlawful

          4  surveillance. The general business law also covers

          5  voyeurism in Section 395-B. This statute prohibits

          6  the owner or manager of any business or building

          7  from installing or permitting a device to

          8  surreptitiously view or record inside a fitting

          9  room, restroom, shower or hotel room. This statute

         10  covers the situation where a business owner installs

         11  a peephole or camera in a woman's bathroom or hotel

         12  room.

         13                 This offense is a violation, not a

         14  crime, unless the Defendant used a recording device

         15  in which case it's an unspecified felony, and a

         16  violation of this statute can be criminally

         17  prosecuted or serve as the basis for a civil lawsuit

         18  against the perpetrator.

         19                 State law does not, however, cover

         20  conduct by individuals who do not use an imaging

         21  device.

         22                 As the law currently stands, a person

         23  looking through a peephole in a changing room using

         24  a camera lens is guilty of an e felony, while that

         25  same person looking through that same peephole with
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          2  the naked eye cannot be charged with a crime.

          3                 Approximately 23 states have laws

          4  that address this conduct.

          5                 For example, a Washington State

          6  Statute makes it a felony to knowingly view another

          7  person or to view the intimate areas of another

          8  person for the purpose of sexual gratification when

          9  the person viewed has a reasonable expectation of

         10  privacy.

         11                 A New Jersey Statute makes it a crime

         12  punishable by up to 18 months imprisonment to peer

         13  into a window or other opening of a dwelling for the

         14  purpose of invading the privacy of another person

         15  when the person viewed would not expect to be

         16  observed.

         17                 And a Washington, D.C. statute makes

         18  it a misdemeanor to occupy a hidden observation post

         19  or install a peephole for the purpose of

         20  surreptitiously observing an individual who is using

         21  a bathroom, undressing or changing clothes, or

         22  engaged in sexual activity.

         23                 These are only a few examples of how

         24  other jurisdictions have chosen to address this

         25  problem.
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          2                 Additionally, a bill is currently

          3  pending in the New York State Legislature that would

          4  create a new Class B misdemeanor offense in the

          5  penal law called "surreptitious surveillance." This

          6  bill is similar to voyeurism in a private place, in

          7  that particular provision of Intro. 617 and would

          8  criminalize surreptitiously observing a person for

          9  no legitimate purpose, dressing or undressing or the

         10  sexual or other intimate parts of a person without

         11  their knowledge and consent and when they have a

         12  reasonable expectation of privacy.

         13                 This bill was prompted by an incident

         14  in Niagra County where a man was accused of

         15  deliberately looking over the top of a tanning bed

         16  at a naked woman. And in that case the defendant was

         17  charged with disorderly conduct but found not guilty

         18  because his conduct did not create a public

         19  disturbance.

         20                 As it is currently written, the

         21  pending State bill does not appear to cover the

         22  conduct targeted by voyeurism in a public place,

         23  Intro. 617.

         24                 We applaud the Council for

         25  introducing Local Legislation to attempt to fill
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          2  this gap in State Law.

          3                 This behavior is not only offensive,

          4  it can be frightening and violating.

          5                 Intro. 617 attempts to cover two

          6  forms of conduct not currently addressed by State

          7  law, voyeurism in a private place, which is defined

          8  as viewing someone when they are in a place where

          9  they have a reasonable expectation of privacy, and

         10  are engaged in specified conduct, and voyeurism in a

         11  public place defined as positioning oneself in a

         12  public place to look at the intimate parts of

         13  another person when those areas are not otherwise

         14  visible to the public.

         15                 We support the intent of the first

         16  provision, the voyeurism in a private place,

         17  particularly in light of the recent amendment to the

         18  bill, which makes it clear that a person addressing

         19  in front of an uncovered window does not have a

         20  reasonable expectation of privacy.

         21                 We have a couple of suggestions about

         22  the way it is currently drafted, however. We are

         23  confident that we can work with Council to craft the

         24  statute in a way that makes it both enforceable and

         25  prosecutable.
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          2                 With respect to the second provision,

          3  voyeurism in a public place, we have concerns about

          4  this bill as it is currently drafted.

          5                 It is important that this legislation

          6  be narrowly tailored to ensure that it does not

          7  encompass innocent conduct that is not intended to

          8  be criminalized, and is not vulnerable to a

          9  constitutional vagueness challenge.

         10                 We must also ensure that the statute

         11  is written in such a manner that it can be easily

         12  enforced by the NYPD and prosecuted by the District

         13  Attorneys, and we look forward to working with

         14  counsel to address these issues as well.

         15                 Thank you again for the opportunity

         16  to speak today, and I'm happy to take any questions

         17  you may have.

         18                 CHAIRPERSON VALLONE: Thank you very

         19  much for your testimony. It is extremely useful.

         20                 I actually was not aware that there

         21  was a bill pending in the State Legislature, which

         22  attempts to do some of what this bill does, so we'll

         23  take a look at that.

         24                 We have been joined by Jimmy Oddo,

         25  and I believe it was he who said in the past, the
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          2  Assembly is the place where good criminal

          3  legislation goes to die. So, I am not going to count

          4  on that bill to be passed by the Assembly, so we

          5  will continue to move forward on ours here, and hope

          6  they do the right thing up there also.

          7                 MS. AGNIFILO: It's S.00257.

          8                 CHAIRPERSON VALLONE: Thank you.

          9                 Do you know who introduced it?

         10                 MS. AGNIFILO: Masiars (phonetic).

         11                 CHAIRPERSON VALLONE: I don't know.

         12                 Okay, you mentioned that there are 20

         13  arrests in New York City for unlawful surveillance.

         14  Sue Petito may have a better idea of this, but how

         15  much of this do we think -- we're talking about

         16  specifically hidden camera-type arrests, how much of

         17  this goes on, do you believe, that does not result

         18  in arrests, either anecdotally or whatever other way

         19  you might have that information?

         20                 ASSISTANT COMMISSIONER PETITO:

         21  Unfortunately we don't know, but because our

         22  complaints are not segregated by this offense as

         23  opposed to other offenses, unfortunately, we

         24  couldn't pare it down further, other right to

         25  privacy type offenses, but we do occasionally get
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          2  them, and it's usually complaints when people find

          3  out about it. It's now it happens. I mean,

          4  especially it's in a private place, so we would

          5  never know about it unless somebody makes a

          6  complaint.

          7                 CHAIRPERSON VALLONE: So, it's not

          8  similar to other crimes, such as say shoplifting

          9  where you could tell that it was happening just

         10  because you lost a certain amount of stock that

         11  wasn't purchased, so you know that crime is

         12  occurring but you're just not catching them, in this

         13  situation you would have no idea, unless you found a

         14  camera on your own or there was a complaint?

         15                 ASSISTANT COMMISSIONER PETITO: That's

         16  right.

         17                 CHAIRPERSON VALLONE: Is it safe to

         18  say it's much more prevalent than the amount of

         19  arrests, than 20 arrests would indicate?

         20                 ASSISTANT COMMISSIONER PETITO: We

         21  have no way of knowing that. I don't know whether it

         22  would be more prevalent. You know, there has

         23  certainly got to be some that we don't know about,

         24  because the victims would not know about it, but I

         25  couldn't guess as to how large a problem it is.

                                                            16

          1  COMMITTEE ON PUBLIC SAFETY

          2                 CHAIRPERSON VALLONE: Now, you

          3  mentioned at the end that you have concerns about

          4  the voyeurism in a public place as it's currently

          5  drafted, and as I said we are well aware of those

          6  concerns, not just your concerns but the concerns of

          7  other parties and our own concerns, it's not a

          8  simple matter to craft a bill that is so narrowly

          9  tailored that it does capture the pervert under the

         10  steps but does not capture, again, people who may

         11  not be engaging in criminal conduct or conduct that

         12  we want to criminalize, despite how we feel about

         13  it.

         14                 Do you have any suggestions today as

         15  to what further changes we could make?

         16                 Now, again, just for those who might

         17  not be as intimately aware as we are of what the

         18  bill says, right now you have to repeatedly and

         19  intentionally, and intentionally we put there

         20  because it was your suggestion, we had deliberately

         21  but I think intentionally is better, repeatedly and

         22  deliberately place yourself, intentionally place

         23  yourself in a location to see areas that would not,

         24  intimate areas that would not otherwise be visible

         25  to the public. So, we're basically giving even a
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          2  free look just to not capture somebody who is

          3  innocently at a location and isn't aware until too

          4  late.

          5                 Also, this is not a law that we

          6  intend to be initiated by police action, for the

          7  most part, we don't foresee, and I don't believe the

          8  Police Department does sweeps for this kind of

          9  thing. This is more going to be a complaint-driven

         10  law, which would again entail more than one woman

         11  saying I've seen this person there more than once or

         12  multiple women saying that this person is there all

         13  the time doing this sort of conduct, but those are

         14  some of the safeguards we've already put in, again,

         15  "repeatedly" and things like that.

         16                 Are there any others that you can

         17  think of right now that we might consider to make

         18  this even more narrowly tailored and less broad or

         19  less subject to a vagueness challenge?

         20                 MS. AGNIFILO: I understand why the

         21  word "repeatedly" is in there, for exactly the

         22  reason you must mentioned, you don't want to catch

         23  innocent behavior, somebody who sort of looks up

         24  innocently and happens to see something. But I think

         25  the word "repeatedly" makes it a little difficult to

                                                            18

          1  COMMITTEE ON PUBLIC SAFETY

          2  enforce, because what exactly are they don't

          3  repeatedly? Are they looking repeatedly? Do they see

          4  repeated victims, are they placing themself

          5  repeatedly? I think that it's a vague term, although

          6  I understand and I think it's a good idea to try and

          7  come up with a term or word that does that, but the

          8  repeatedly part I think makes it very difficult for

          9  its enforceability.

         10                 Also, what if he positions himself

         11  there, but hasn't really gotten an opportunity yet

         12  to do it repeatedly? You know, you want to make sure

         13  you capture the true peeping tom and not the guy who

         14  is trying to avoid the rain, or smoke a cigarette,

         15  et cetera.

         16                 So, I think there are so many other

         17  statutes out there that have addressed this, and I

         18  think it makes sense for us to work together and

         19  look at other ways that other jurisdictions have

         20  defined this, as well as other terms in the penal

         21  law, in our own penal law, that tries to address

         22  situations such as this.

         23                 And I'm sure, I'm confident that

         24  we'll be able to come up with a term that makes it

         25  enforceable and does not allow it to remain subject
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          2  to any sort of vagueness challenge, because I think

          3  "repeatedly" does.

          4                 CHAIRPERSON VALLONE: Well, before we

          5  move on to another, I agree with you completely that

          6  it makes it tough to enforce and the reason we did

          7  it was to be even narrower in other jurisdictions,

          8  which don't have that word in there, and would be

          9  able to be enforced on the first offense.

         10                 This is New York City, we understand

         11  that, and we have different concerns here than other

         12  jurisdictions, and it's harder sometimes to prove

         13  these things, in a very crowded urban setting, as

         14  opposed to other type settings.

         15                 So, I understand your concerns about

         16  enforcement, and we'll look into other ways that it

         17  may be defined repeatedly. Again, it's not my top

         18  choice either. We're trying to eliminate the

         19  possibility, as much as possible, of anyone, as you

         20  said, being under the subway steps for a cigarette

         21  or some other reason being caught. Again, I don't

         22  envision that. I happen to have a great deal of

         23  faith in our Police Department, and I don't think

         24  anybody under there for a cigarette would ever be

         25  arrested for this situation. Other people disagree
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          2  with me, but you'd have to have a pretty

          3  out-of-touch police officer to be using this statute

          4  to be criminalizing that offense. There are many

          5  others out there which can be used much easier -

          6  disorderly conduct, harassment, those kind of

          7  things, you know, much easier for a police officer

          8  to put that on the complaint than try to allege,

          9  what we're forcing them to allege here in this bill

         10  to capture innocent conduct, which is something a

         11  lot of people don't understand.

         12                 If a police officer is going to not

         13  act properly, it's much easier to do under

         14  disorderly conduct than this, especially with the

         15  repeated situation where they have to allege that

         16  they had seen this guy do this before.

         17                 I have a page of questions but your

         18  testimony was so complete regarding other states and

         19  other jurisdictions. We do appreciate your help with

         20  the lewdness law that we put through here and you're

         21  doing the same thing by pushing for that up in

         22  Albany, which is what my resolution does, trying to

         23  make a felony for certain lewdness complaints, also

         24  tries to put it on the sexual offender registry, as

         25  we all know -- well, not all, most thinking people
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          2  know, this lewdness many times results in much more

          3  serious conduct, as we saw out in Queens this

          4  winter, somebody flashed a group of young children

          5  outside a school and then an hour later sexually

          6  attacked a 13-year-old girl. So, if you want

          7  attention, we all believe that we'll give you that

          8  attention, we'll put you on the sexual offender

          9  registry and the State will keep an eye on you also.

         10  So, we look forward to moving forward on that.

         11                 Are there any other laws or

         12  improvements you believe we could make to lewdness

         13  or something perhaps we haven't thought of yet, but

         14  we can do here at City Hall to combat this problem?

         15                 MS. AGNIFILO: There is always more we

         16  can do and I'm sure -- I'd be happy to get back to

         17  you with suggestions in that regard.

         18                 CHAIRPERSON VALLONE: Is there anyone

         19  from the NYCLU here? Because we do have a card that

         20  they wish to testify but we haven't seen them. I'm

         21  not exactly sure how they filled that out.

         22                 I also want to point out that the

         23  General Business Law that you mentioned does touch

         24  upon this subject, but is not sufficient by any

         25  stretch of the imagination.
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          2                 First of all, it's not a crime, as I

          3  believe you mentioned, it's a violation. And second

          4  of all, it only applies to owners or managers of a

          5  location, which means any employee can still cut a

          6  hole in the dressing room and will not be covered by

          7  the general business law. And, so, while it exists

          8  and not too many people know about it, I think it

          9  was finally discovered by Sue Petito's diligence, it

         10  is not sufficient, and we still need to pass this

         11  law to cover the entire situation that we discussed.

         12                 Council Member Oddo, anything to say?

         13                 COUNCIL MEMBER ODDO: No.

         14                 CHAIRPERSON VALLONE: That's a first.

         15                 I would like to also welcome Council

         16  Member Monserrate.

         17                 One moment, please.

         18                 Okay, while we try to figure out the

         19  mystery of how we have the card here filled out by

         20  people who no one has seen, we clearly are going to

         21  continue to work with you on this, because this is a

         22  very complicated one and we need as many great legal

         23  minds as we can to get this drafted properly so that

         24  it does withstand challenges, and does get through

         25  the City Council. We have to do that also. This is a
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          2  concern that we have to deal with. Many of my

          3  members have the same type of concerns you did, and

          4  we need to draft this so that we alleviate those

          5  concerns.

          6                 So, I want to thank you for the help

          7  you've given us on all these bills and look forward

          8  to working with you on this one. And I'm sure Liz

          9  Dubin will be contacting you in the near future with

         10  some, perhaps some amendments and we'll take a look

         11  at some of those laws you mentioned and see how they

         12  deal with this.

         13                 We've looked at some other

         14  jurisdictions, some others you didn't even mention,

         15  South Carolina and Arizona also, to see how they

         16  deal with it. I believe ours is much narrower than

         17  any one out there, which again leads to enforcement

         18  problems, but better to have enforcement problems, I

         19  believe, than innocent conduct be criminalized.

         20                 So, thank you all for your time

         21  today.

         22                 MS. AGNIFILO: Thank you.

         23                 ASSISTANT COMMISSIONER PETITO: Thank

         24  you.

         25                 CHAIRPERSON VALLONE: We're going to
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          2  take a short break until we figure out if the NYCLU

          3  is going to testify or not. They're not in the room,

          4  so we will reach out to them to see if they're going

          5  to be submitting testimony or actually want to

          6  testify. So, we'll take a few-minute break. Thank

          7  you.

          8                 (Recess taken.)

          9                 CHAIRPERSON VALLONE: With respect to

         10  the NYCLU, we have not been able to reach the person

         11  who filled out this card. We're told that they were

         12  not here in this room this morning. They may have

         13  filled it out in the past. So, we are going to gavel

         14  this hearing closed, but also put on the record that

         15  we've been working with the NYCLU on this matter and

         16  will continue to.

         17                 So, the public safety hearing this

         18  morning is now over.

         19                 (Hearing concluded at 10:45 a.m.)
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         10  Shorthand Reporter, do hereby certify that the

         11  foregoing is a true and accurate transcript of the

         12  within proceeding.

         13                 I further certify that I am not

         14  related to any of the parties to this action by

         15  blood or marriage, and that I am in no way

         16  interested in the outcome of this matter.

         17                 IN WITNESS WHEREOF, I have hereunto

         18  set my hand this 19th day of November 2007.
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         10  Reporter and a Notary Public in and for the State of

         11  New York, do hereby certify the aforesaid to be a

         12  true and accurate copy of the transcription of the

         13  audio tapes of this hearing.
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