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New York City Charter:
Amends the New York city charter, by amending subdivision a of section 1133, paragraphs e and f of subdivision 2 of section 3004, and subdivision 3 of section 3004

Title:
To amend the New York city charter, in relation to requiring that official publications of city agencies be submitted in electronic format to the department of records and information services and be made available to the public through the department’s website



Background

The primary intent of Proposed Int. No. 119-A, reflected in the legislative Findings and Intent in Section 1, is to make important public documents – especially policy and compliance documents – more easily accessible to the public as well as to government itself.  To accomplish this, the legislation would require that City agencies, as well as the Council, the Public Advocate, the Comptroller, the Borough Presidents and Community Boards, transmit to the Department of Records and Information Services (Department or DORIS), in an electronic format, all documents required by law to be published or transmitted to the Mayor or Council.  Such transmittal would occur within ten business days after the date upon which any such document is required by law to be published or transmitted to the Mayor or Council.  The Department of Records and Information Services would further make any such document transmitted to the Department in this manner available on its website within the same ten business days.  With such requirements, DORIS would effectively become a centralized electronic depository for key municipal documents – thus mirroring its current, and future role as the depository of all paper-based municipal documents.

Although several cities – most notably Portland Oregon, Seattle, and San Francisco – as well as some states – California and Pennsylvania
 – recently passed legislation that encourages their governments to post official reports online, no large state or municipality broadly requires that such action be taken.  For example, the State of Washington requires that Election Commission “reports”
, as well as Fiscal Impact Statements, be made available online, but the relevant Administrative Code section extends the online mandate no further than these two narrow areas.  As such, Proposed Int. No. 119-A represents a unique, affirmative step towards codifying the basic e-government premise, which is that, both government and the public gain – in terms of cost, time, and accessibility – when critical government information is disseminated electronically, via the Internet.

Overview of the Legislation

Section two of Proposed Int. No. 119-A amends subdivision (a) of section 1133 of the New York City Charter.  Subdivision (a) requires that the head of each agency transmit to the Department of Records and Information Services, in electronic format, each report, document, study and publication required by local law, executive order, or mayoral directive to be published, issued, or transmitted to the Council or Mayor, within ten business days of such publication, issuance or transmittal to the Council or Mayor, which materials will be made available to the public on or through the Department’s website, or its successor’s website, within ten business days of such publication, issuance or transmittal to the Council or Mayor. This subdivision also requires that agencies transmit to the Municipal Reference and Research Center four copies of each report, document, study or publication prepared by consultants, or other independent contractors, as soon as such report or study is released, and that the agencies further transmit within ten business days of release by the agency, in electronic format, to the Department of Records and Information Services each such report, document, study or publication. Such materials would then be made available to the public on or through the Department’s website, or its successor’s website, within ten business days of release.  Finally, the amended subdivision requires that, where practicable, each agency also transmit, in electronic format, to the department of records and information services or its successor agency any report, document, study and publication required to be published by any state or federal law, rule or regulation within ten business days of publication.  Such materials would further be made available to the public on or through the department’s website, or its successor’s website, within ten business days of such release.  

Section three amends paragraphs (e) and (f) of subdivision (2) of section 3004 of the New York City Charter. To paragraph (e), a semicolon is added at the end of the paragraph as is the word and.  Paragraph (f) requires DORIS to ensure that each report, document, study or publication that is electronically transmitted to DORIS pursuant to section 1133 of the Charter is made available to the public on or through the website of the Department, or its successor’s website, within ten business days of publication, issuance, release or transmittal to the Council or Mayor.

Section four amends subdivision (3) of section 3004 of the New York City Charter.  Subdivision three imposes a reporting requirement on DORIS and is amended to specify that DORIS’s annual report shall further include an evaluation of compliance with the requirements of subdivision (a) of section 1133 of the Charter.

Section five of the legislation states that the law becomes effective one hundred and twenty days after its enactment except that Community Boards are not to be subject to the provisions of the local law until one year after its enactment.

Discussion

Most significantly, Proposed Int. No. 119-A requires that certain documents, required by law to be published or transmitted to the Council or Mayor, be available online at www.nyc.gov/doris within ten business days.  Thus, if the Department of Environmental Protection is required by the Administrative Code to transmit a report to the Council on September 15 of each year, then the electronic version must be available on DORIS’s website within ten business days thereafter.  The legislation also requires that, where practicable, any reports required by state or federal laws should also be available through DORIS’s website.  Taken together, Proposed Int. No. 119-A empowers DORIS as the electronic gatekeeper and disseminator of important municipal documents – supplementing its current role as the gatekeeper of our municipality’s paper documents.

Finally, the legislation increases the scope of DORIS’s annual compliance report – effectively requiring DORIS to monitor agency compliance with the provisions of the law.

Covered Entities

According to the City Charter
, an agency is defined as “a city, county, borough, or other office, position, administration, department, division, bureau, board, or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.”  As such, the requirements of Proposed Int. No. 119 would also apply to the Council, the Public Advocate, the Comptroller, the Borough Presidents, and Community Boards – beyond the more conventional understanding of City agency. 

Defining the Public Distribution of Reports – FOIL Implications

Proposed Int. No. 119-A merely makes available online, reports that have already been published or are publicly available – and thus simply represents a modified dissemination mechanism.  However, the implication of the bill on access to public information is clear: rather than waiting weeks or months to receive a report that might, in any case, incur duplication costs, the public would now be able to access reports in a relatively time-efficient and cost-free manner.

New York State Public Officers Law, sections 84-90

New York State’s Public Officers Law applies to all public bodies.  Public body is defined to cover entities consisting of two or more people that conduct public business and perform a governmental function for the state, for an agency of the state, or for public corporations, including cities, counties, towns, villages and school districts, for example. In addition, committees and subcommittees consisting solely of members of a governing body are specifically included within the definition. Consequently, city councils, town boards, village boards of trustees, school boards, commissions, legislative bodies and sub/committees of those groups all fall within the framework of the law.  

The original statute granted rights of access to nine specified categories of records to the exclusion of all others.  Therefore, unless a record conformed to one of the categories of accessible records, it was presumed deniable.  The current law, reversing that presumption, states that all records are accessible, except records or portions of records that fall within one of nine categories of deniable records (section 87(2)). Deniable records include records or portions thereof that:
(a) are specifically exempted from disclosure by state or federal statute;

(b) would if disclosed result in an unwarranted invasion of personal privacy;

(c) would if disclosed impair present or imminent contract awards or collective bargaining negotiations;

(d) are trade secrets or are submitted to an agency by a commercial enterprise or derived from information obtained from a commercial enterprise and which if disclosed would cause substantial injury to the competitive position of the subject; 

(e) are compiled for law enforcement purposes and which if disclosed would: i. interfere with law enforcement investigations or judicial proceedings; ii. deprive a person of a right to a fair trial or impartial adjudication; iii. identify a confidential source or disclose confidential information relative to a criminal investigation; or iv. reveal criminal investigative techniques or procedures, except routine techniques and procedures;

(f) would if disclosed endanger the life or safety of any person;

(g) are inter-agency or intra-agency communications, except to the extent that such materials consist of: i. statistical or factual tabulations or data; ii. instructions to staff that affect the public; iii. final agency policy or determinations; or iv. external audits, including but not limited to audits performed by the comptroller and the federal government;

(h) are examination questions or answers that are requested prior to the final administration of such questions; or

(i) if disclosed, would jeopardize an agency’s capacity to guarantee the security of its information technology assets, such assets encompassing both electronic information systems and infrastructures; or

(j) are photographs, microphotographs, videotape or other recorded images prepared under authority of section eleven hundred eleven-a of the vehicle and traffic law.

DoITT’s Current Capacity for Hosting Web Content

According to the Preliminary Fiscal 2002 Mayor’s Management Report (MMR), the Department of Information Technology and Telecommunications (DoITT) is well equipped to handle the additional storage space requirements imposed by Proposed Int. No. 119-A.  Due in part to a mainframe upgrade in October 2001, DoITT has recently been able to double the processing power and memory of its servers and add 50 percent more online disk storage.  In addition, the speed of the network connections from the mainframe to the Internet/intranet have been enhanced sixfold. The machines now process more than 2 billion instructions per second, have 38 gigabytes of random access memory (RAM), 10,000 gigabytes of disk storage, and move Internet/intranet data at a rate of 1 gigabyte per second. According to the MMR, “the upgrades have provided the capacity needed to develop new e-government applications, including the City’s Electronic Citizen Service Request Management (eCRM) system and the Department of Finance’s (DOF) Borough, Block, and Lot application, which enables users to obtain block and lot information upon entering a street address.”  

Moreover, it is important to note that although municipal agencies probably should have their own webmasters, this bill is not dependant on the establishment of official webmaster positions at each agency.  The reason for this is because the City has purchased, and plans to implement, Interwoven Inc. web management software, which will allow the public information officer, or any other designated official at a city agency, to quickly upload a document to the City’s website.  In fact, the City is in the process of finalizing the protocols that will govern the public dissemination of City reports via the web.
Complying with the Americans with Disabilities Act (ADA)

In order to ensure that New York City’s government websites comply with the ADA, any reports that are posted to agency Web sites must be posted in an accessible format.  This has the practical effect of requiring that any documents posted by entities covered through Proposed Int. No. 119-A make such reports available preferably in an HTML format with images and graphs “tagged” or coded so that accessibility software can “read” aloud any information contained in the visual.  However, according to information supplied by the Jewish Guild for the Blind, recent technological advances have made Adobe PDF documents ADA-compliant in addition to HTML documents – although such PDF documents must have all their visuals properly tagged before being posted
.

Conclusion

Proposed Int. No. 119-A is aimed squarely at making important statements from local government more easily accessible to the general public, government itself, advocates, and other interested parties.  Historically, agencies have often made obtaining such statements a time-consuming process – sometimes involving FOIL – that becomes even more arduous when the statement of policy or compliance is from years or administrations past.  Moreover, agencies themselves experience their own burdens associated with the paper-based, FOIL system when they are forced to reply to multiple FOIL requests for similar reports – by copying the reports multiple times.  Although the bill does not specify enforcement provisions for non-compliance – or where agencies simply fail to publish a mandated report in any form – Proposed Int. No. 119-A represents a “first in the nation” step towards codifying the principle that migrating critical government information to the Internet both saves money and increases accessibility. 

� Although a press release from the Governor of Pennsylvania declared that the State of Pennsylvania required official documents to be online, the actual legislation - Act of 2002, No. 100 – signed into law by the Governor in June 2002, stated that “an agency may make its public records available through any publicly accessible electronic means [emphasis added].”  Similarly, San Francisco’s Administrative Code Section 67.29-2 states that “each department is encouraged to make publicly available through its World Wide Web site, as much information and as many documents as possible concerning its activities [emphasis added].”


� The State of Washington’s Public Disclosure Commission operates under an online mandate vis a vis its role in State elections – “By February 1, 2000, the commission shall operate a web site or contract for the operation of a web site that allows access to reports, copies of reports, or copies of data and information submitted in reports, filed with the commission under RCW � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.040.htm" �42.17.040�, � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.065.htm" �42.17.065�, � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.080.htm" �42.17.080�, � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.100.htm" �42.17.100�, and � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.105.htm" �42.17.105�. By January 1, 2001, the web site shall allow access to reports, copies of reports, or copies of data and information submitted in reports, filed with the commission under RCW � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.150.htm" �42.17.150�, � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.170.htm" �42.17.170�, � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.175.htm" �42.17.175�, and � HYPERLINK "http://search.leg.wa.gov/wslrcw/RCW%20%2042%20%20TITLE/RCW%20%2042%20.%2017%20%20CHAPTER/RCW%20%2042%20.%2017%20.180.htm" �42.17.180�. In addition, the commission shall attempt to make available via the web site other public records submitted to or generated by the commission that are required by this chapter to be available for public use or inspection.”


� New York City Charter § 1150,General Provisions. Definitions.


� Your Right To Know, New York State Committee on Open Government, January 2002, pp. 2-3


� Email Correspondence, September 3, 2002.  See also � HYPERLINK "http://www.freedomscientific.com" ��www.freedomscientific.com�
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