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Introduction

On January 27, 2012, the Committee on Contracts, chaired by Council Member Darlene Mealy, and the Committee on Sanitation, chaired by Council Member Letitia James, (the Committees), will hold an oversight hearing to examine the City’s compliance with environmentally preferable purchasing laws.  Representatives from the Mayor’s Office of Contract Services, advocates, and interested members of the community are invited to testify.
The City’s Environmental Purchasing Laws
In December 2005, the Council enacted legislation designed to minimize the environmental harm caused by the City in its role as a consumer of goods.
  Taken together, Local Laws 118, 119, 120, 121, and 123 of 2005 created a multi-faceted procurement program to increase the City’s purchase of environmentally preferable products.
  As described in greater detail below, the laws established policies, standards, and procedures to address a host of environmental concerns, including energy and water use, air quality, greenhouse gas emissions, hazardous substances, recycled and reused materials, and waste reduction.
  Unfortunately, in many instances, the extent of the City’s compliance with the laws is unclear. 
Local Law 118 of 2005 – Director of Citywide Environmental Purchasing and Agency Environmental Purchasing Officers

Local Law 118 of 2005 required the City to establish a Director of Citywide Environmental Purchasing who would be responsible for setting and implementing environmental purchasing standards, as well as Environmental Purchasing Officers at all City agencies who were to be responsible for ensuring compliance with these standards at their respective agencies.
  Under the law, the Director is required to promulgate environmental purchasing standards that:

1. increase the conservation of energy and water;

2. increase the use of recycled and reused materials;

3. reduce hazardous substances with particular emphasis on toxic chemicals;

4. decrease greenhouse gas emissions;

5. improve indoor air quality;

6. promote end-of-life management; and
7. reduce waste.

The Director, who was required to be appointed by March 2, 2006, was to promulgate and implement the initial set of environmental purchasing standards by January 1, 2007.
  The law requires the Director to review the standards every two years and update them where appropriate.
 The standards are meant to incorporate the latest scientific evidence, as well as the best practices of other governmental organizations. The law also encourages the Director to work with other governmental agencies, particularly New York State agencies that oversee New York City procurement, to develop joint environmental standards that meet or exceed those set by the City.
 


Beyond rule promulgation, the law also requires the Director to oversee agency compliance with the environmental procurement standards and issue an annual report detailing the City’s progress in meeting them, including explanations, where applicable, of why environmentally preferable products were not purchased.


Agency Environmental Purchasing Officers are required to coordinate with the Director of Citywide Environmental Purchasing to ensure that their agencies comply with all City environmental purchasing standards, and must submit an annual report to the Director detailing such compliance.
 The law also stipulates that the Department of Education must submit an annual EPP compliance report to the Speaker of the Council and the Mayor.

Compliance with Local Law 118

Mayor Bloomberg appointed the Director of the Mayor’s Office of Contract Services (MOCS), the City’s compliance and oversight agency for procurement,
 to serve as the Director of Citywide Environmental Purchasing (the Director).  The Director promulgated the first round of environmental purchasing standards in 2007.
 Since then however, the Director has made no revisions to the standards, despite the fact that other environmental standards such as the Federal Energy Management Program (FEMP) of the U.S. Department of Energy have been revised, and such changes were to have been mirrored in the City’s standards.
  The MOCS website indicates that it is considering a number of revisions that would expand the list of products covered by the EPP program, but no additional updates exist.
 MOCS has consistently reported on the EPP program in its annual Agency Procurement Indicators report, but has issued no updates regarding its efforts to improve standards since 2009.
 
Local Law 119 of 2005 – Energy Efficient Products
Building upon standards established by Local Law 30 of 2003, Local Law 119 of 2005 requires the City to purchase products that meet certain energy efficiency criteria.
 The law contains several provisions establishing requirements for the purchase of energy efficient products. 
First, the law requires City agencies to lease or purchase only energy-using equipment that is labeled as Energy Star by the federal government, if such an Energy Star product is available.
 The Energy Star labeling program tags products that meet certain energy efficient criteria, and, as a result, reduce overall energy use, lessening the amount of fossil fuel being burned by power plants and the amount of greenhouse gases and other pollutants emitted into the atmosphere.
  
Another provision of the law requires agencies to purchase water-dispensing infrastructure such as showerheads and toilets, as well as lighting infrastructure such as lamps and ballasts, which meet flow rates and energy efficiency rates at least as stringent as those recommended under the FEMP.
  FEMP provides federal agencies with energy efficiency recommendations that exceed the scope of Energy Star by addressing commercial-sized products and water-using products in order to help agencies meet energy reduction requirements imposed by the federal government.
  
The law requires the Director to determine, beginning in January 2008 and at least every year thereafter, whether products purchased by agencies that are not included in these first two provisions, but which are covered by FEMP, should also be required to meet FEMP’s minimum flow rate or energy efficiency recommendations.

Under the law, air- or water-cooled chillers must meet any minimum flow rate or energy efficiency threshold recommended by the FEMP, subject to Director override.
  In addition, agencies are required to purchase desktop computers or desktop-derived servers that meet certain energy efficiency criteria.
  Here too, the Director would have the ability to suspend the requirements of this provision if he/she determines that such equipment is not available in sufficient quantities or upon reasonable terms.
 If the Director does suspend these requirements, he/she must revisit the determination at least every year.

The law prohibits the purchase of incandescent lamps if a more energy efficient lamp comparable in size and power and functionality is available.
  

Finally, with regard to computers, printers, facsimile machines, and/or photocopying machines purchased or leased by the City: (1) software options of all such equipment must be set to achieve “the highest energy saving practicable;” (2) any computer or central processing unit that has power management software must be set to enter low power mode as quickly as practicable when not active; and (3) screen savers or programs that would interfere with the functioning of low power mode must be disabled.
   An agency is exempt from these requirements if compliance would interfere with the agency’s mission or cause instability to its computer system.

Compliance with Local Law 119
The City appears to fulfill the purchasing requirements set forth in the law with the publication of its environmental procurement guidance book, City of New York Environmentally Preferable Purchasing (EPP): Minimum Standards for Goods.
  It is not clear, however, if the City has complied with the updating requirements of the law, including its requirement that purchasing standards be expanded to materials for which there are FEMP standards.
Local Law 120 of 2005 – Hazardous Substances

Local Law 120 of 2005 extended the City’s policies regarding environmentally preferable products to goods that contain hazardous materials.
  Common consumer products often contain materials that when improperly stored or disposed of may contaminate the soil groundwater and air.
  To minimize the purchase of (and damage posed by) products containing hazardous substances and maximize the purchase of environmentally preferable alternatives to such products, LL120 tasked the City with promulgating rules regarding the purchase of the following products:  electronic devices containing hazardous substances;
 carpeting products containing specified levels of volatile organic compounds; mercury-added lamps; products whose combustion leads to the formation of dioxin or dioxin-like compounds; and,  upon investigation of the environmental and health effects of such products, composite wood or agrifiber products containing urea-formaldehyde resins.
  To develop such rules, the law required the City to consider a number of outside resources, including directives issued by the European Union, the rules of the South Coast Air Quality Management District, and reference specifications of the California Energy Commission.
  The law also required the City to develop a plan for the reuse or recycling of electronic devices.
  
Compliance with Local Law 120
Although products whose combustion may form dioxin or dioxin-like compounds are among those that MOCS is currently considering in its revisions to the list of products covered by the EPP program,
 it is not clear whether MOCS established the hazardous substance rules mandated by Local Law 120 (by January 1, 2008, as required in the law, or at any point thereafter).  
Local Law 121 of 2005 – Minimum Recycled Content/Printing on Recycled Paper/Paper Waste Reduction


Local Law 121 of 2005 applies minimum recycled material requirements to a host of products, ranging from paper products to landscaping material.
  Under the law, if a City agency purchases or leases any product listed in the federal Comprehensive Procurement Guidelines (CPG) for which the U.S. Environmental Protection Agency (EPA) has issued a recovered materials advisory notice,
 such product must contain at least the minimum amount of recovered material and postconsumer material recommended in the most recent such EPA advisory notice, provided such product can be procured at a reasonably competitive price.
  In addition, at the discretion of the Director, paper or paper products purchased by an agency may contain no less than fifty percent agricultural waste.
  To ensure that the scope of products with minimum recycled material requirements remained current and comprehensive, the law required the Director to, beginning January 1, 2008, revisit the products listed in the CPG that are subject to any recovered materials advisory notices, to determine whether any additional products should be captured by the mandatory minimum recycled requirement.
  The Director must review any determination not to require compliance with any products listed on the EPA advisory notices at least once every two years.
  Finally, under the law, any reprographic paper purchased or leased by any agency must contain the highest recovered material content available, subject to qualifications concerning price, quality and availability.
  
The law also established standards for printing on recycled paper.
 If quality products can be procured at a reasonably competitive price, documents or graphic material for agencies must meet minimum recycled material requirements, and where practicable, must be printed double-sided.
  Under the law, agencies are required to request that solicitation responses be printed double-sided on minimum recycled material compliant paper.
  Pre-printed paper or publications purchased by any City agency that contains the mandatory minimum recycled material requirement for reprographic paper noted above must include a statement or symbol to that effect.

Finally, printers and copiers purchased or leased by agencies must have the capacity to print double-sided.
  Copiers must perform equally well with paper containing postconsumer material as with paper containing no postconsumer material.

Compliance with Local Law 121

The City’s Minimum Standards for Goods details the mandatory minimum recycled material requirements and the goods to which they apply.
  Based on the information in that publication, it does not appear that the Director exercised his or her discretion to require paper or paper products to contain no less than fifty percent agricultural waste.
  It is also not clear whether the Director: (1) exercised his or her discretion to establish minimum recycled material requirements for other materials from the CPG for which the EPA has issued a recovered materials advisory notice but which are not products included in minimum recycled material requirement; (2) implemented an additional requirement for reprographic paper; (3) implemented the requirements for printing on recycled paper; or (4) implemented the paper waste reduction requirements.

Local Law 123 of 2005 – Green Cleaning Products 
Local Law 123 of 2005 established a pilot program that would govern the future use of green cleaning products in City facilities.
  The pilot program required the Director to establish health and environmental criteria to identify and test environmentally preferable cleaning alternatives to those cleaning products used in large quantities by agencies.
  
The law required the establishment of a green cleaning technical advisory committee, comprised of seven members, two appointed by the Council speaker and five by the mayor, to provide advice and recommendations to the Director regarding the green cleaning product pilot program.
  After three years following the enactment of the law, the advisory committee was to cease to exist and the Director was to submit a report to the Mayor and the Speaker of the Council detailing the results of the pilot program.
  

The law required the City to purchase and use green cleaning products based on the results of the pilot (or any other testing and evaluation conducted by the Director).
  No later than June 1, 2009, the Director was required to publish a list of green cleaning products as a reference for compliance with this section, and was to review and revise such list at least once annually.
 
Compliance with Local Law 123
According to the MOCS website, MOCS completed the green cleaning pilot program in 2009, which included ten agencies representing 19 test locations.
  These agencies agreed that most of the green cleaning products tested “performed equally or better than currently used cleaning products.”
  At this time, MOCS is developing an implementation plan to require the use of products in City facilities in categories such as general purpose, glass and bathroom cleaners, air fresheners and disinfectants.
  It is not clear whether a green cleaning technical advisory committee was ever established. Based on the information from the MOCS website, it does not appear that any requirement to purchase and use green cleaning products is in place, nor is it clear if MOCS has published a list of green cleaning products as a reference for compliance. 

Objectives
While the Administration has taken steps to comply with the 2005 legislation, it appears that there are many areas of the law that remain to be fulfilled.  In addition to possible failures to adhere to the letter of the law, advocates contend that the City has failed to comply with the spirit of the legislation, which called upon the Administration to advance progressive environmental procurement policies by regularly reviewing and revising its standards and practices.  During today’s hearing, the Committees hope to learn more about the City’s efforts in environmentally preferable purchasing and explore what can be done to fulfill the promise of the 2005 legislation. 
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