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INTRODUCTORY BILL NO. 18:

By: Council Members Brewer, Clarke, Foster, Gentile, Jackson, James, Nelson, Reed and Moskowitz
TITLE:

A Local Law to amend the administrative code of the city of New York, in relation to the sale of violent video or computer games to minors.

INTRODUCTORY BILL NO. 60:

By: Council Members Gioia, Brewer and James

TITLE:




A Local Law to amend the administrative code of the city of New York, in relation to the commercial display of video or computer games.

RESOLUTION NO. 10:


By: Council Members Brewer, Baez, Barron, Boyland, Clarke, Fidler, Foster, Gentile, Gioia, Jackson, Jennings, Koppell, Lopez, Nelson, Recchia, Reed, Rivera, Sanders, Seabrook, Serrano, Stewart, Vann, Weprin, Quinn, Gerson, James and Gennaro
TITLE:




Resolution calling on the entertainment industry and retailers to enforce the ratings system for the sale of violent video games.

RESOLUTION NO. 12:

By: Council Members Brewer, Boyland, Clarke, Fidler, Gentile, Gerson, Jackson and James
TITLE:




Resolution calling upon the video game industry to modify its voluntary, content-based rating system to include the placing of parental advisory labels on computer and video game packaging, promotions and commercial displays.

RESOLUTION NO. 15:

By: Council Members Clarke, Avella, Gioia, Comrie, Barron, James, Nelson, Gerson, Perkins, Rivera, Stewart, Yassky, Boyland, Brewer, Fidler, Foster, Gentile, Martinez, Quinn, Reed, Sanders, Weprin, Gennaro and Liu
TITLE:




Resolution calling upon the Council of the City of New York to denounce the selling of "Grand Theft Auto: Vice City," a violent and racist video game which advocates the killing of Haitians and Cubans as entertainment, and calling on all concerned citizens to support an economic boycott of the video game's maker, Rockstar Games Inc., and its parent company, Take-Two Interactive Software.

OVERSIGHT: 



Violent Video Games
Introduction


On March 30, 2004, the Committee on Consumer Affairs, chaired by Council Member Philip Reed, will conduct an oversight hearing on violent video games.
 It will also hear the following proposed bills for the first time: Introductory Bill Number (“Int. No.”) 18, a proposal to amend the administrative code, in relation to prohibiting the sale of violent video or computer games to minors; Int. No. 60, a proposal to amend the administrative code to restrict the commercial display of video or computer games; Resolution Number (“Res. No.”) 10, which calls upon the entertainment industry and retailers to enforce the ratings system for the sale of violent video games; Res. No. 12, which calls upon the video game industry to modify its voluntary, content-based rating system to include the placing of parental advisory labels on computer and video game packaging, promotions and commercial displays; and Res. No.15, which calls upon the Council to denounce the selling of "Grand Theft Auto: Vice City," a violent and racist video game which advocates the killing of Haitians and Cubans as entertainment, and calling on all concerned citizens to support an economic boycott of the video game's maker, Rockstar Games Inc., and its parent company, Take-Two Interactive Software. 

The Committee has invited representatives from the Department of Consumer Affairs (“DCA”), representatives of the video game and entertainment software industry, consumer advocacy and good government groups, media scholars, parents’ groups, psychologists and other interested parties to provide testimony on these issues.
 
Background


The Entertainment Software Ratings Board (“ESRB”), created by the Entertainment Software Association (“ESA”) in 1994, is the interactive entertainment software industry’s self-regulatory body. The ESRB “independently applies and enforces ratings, advertising guidelines, and online privacy principles adopted by the computer and video game industry.”
 Specifically, the ESRB has established a rating system for the approximately 10,000 video games within its purview. This rating system is intended to assist consumers in their purchase of video games, some of which may contain graphic images and themes that are designed for an adult audience. The ESRB rating system comprises two key elements: (i) “rating symbols” which, according to the ESRB, are designed to suggest the age appropriateness of a particular video game, and (ii) “content descriptors,” located on the back side of video game packaging, which are intended to disclose “elements” that may be of “interest or concern” to consumers. Among the ESRB’s six different types of “rating symbols” are: (i) ‘Mature’ which, according to the ESRB, may contain sexual themes, intense violence and strong language, and (ii) ‘Adult Only’ which may contain graphic depictions of sex and/or violence.

Arguments Opposing the Regulation of Violent Video Games


Legislative bodies in several states and municipalities have tried to restrict access to violent video games, primarily those rated ‘Mature’ or ‘Adult Only,’ through a range of proposed legislation. The video game industry has fought back and has, for the most part, prevailed due largely to First Amendment protection.

In July 2003, a United States District Court enjoined enforcement of a Washington state law that prohibited the “distribution of computer and video games to minors based solely on their content and viewpoint.”
 The Court asserted that violent video games are protected speech under the First Amendment and that Washington State would be required to show that its attempts at regulation serve a compelling state interest, which is narrowly tailored to achieve that end. The Court also remarked in a footnote that Washington State “faces an uphill struggle” to satisfy this requirement, and that “within the last two years two Circuit Courts have unanimously struck down legislative attempts to impose regulations in this area.”
 

One of those Circuit Court opinions occurred in June 2003, when a unanimous decision by the United States Court of Appeals for the Eighth Circuit invalidated a St. Louis County ordinance which made it unlawful “for any person to knowingly sell, rent, or make available graphically violent video games to minors, or to ‘permit the free play of’ graphically violent video games by minors, without a parent or guardian’s consent.”
 In its opinion, the Eighth Circuit Court offered several critical findings that should be considered in any governmental effort to legislate violent video games. 

First, the Court stated that video games, regardless of their content, are constitutionally protected speech. In likening violent video games to books and movies, the Court asserted that both media “contain stories, imagery, ‘age-old themes of literature,’ and messages.”
 Second, the Court addressed the importance of minors’ rights vis-à-vis the government’s compelling interest in protecting minors from violent video games. In its opinion, the Court concluded that the “government cannot silence protected speech by wrapping itself in the cloak of parental authority” by arguing that its role as helping parents “be the guardians of their children’s well-being is an unbridled license to governments to regulate what minors read and view.”
 Finally, the Court repudiated St. Louis County’s argument that there is a “strong likelihood that minors who play violent video games will suffer a deleterious effect on their psychological health.”


A similar law enacted in Indianapolis was invalidated by the United States Court of Appeals for the Seventh Circuit in March 2001.
 The Indianapolis law prohibited minors from using amusement machines that contained “graphic violence,” which was defined as the “visual depiction or representation of realistic serious injury to a human or human-like being where such serious injury includes amputation, decapitation, dismemberment, bloodshed, mutilation, maiming or disfiguration.” 
  In its opinion, the Court disagreed with the government’s contention that violent video games are ‘obscene’ and are, therefore, excluded from First Amendment protection. The Court stated that the concerns over violent video games and obscenity laws are different, noting that “the main worry about obscenity, the main reason for its proscription, is not that it is harmful, which is the worry behind the Indianapolis ordinance, but that it is offensive.”
 The Court elaborated by stating that “work is classified as obscene not upon proof that it is likely to affect anyone’s conduct, but upon proof that it violates community norms regarding the permissible scope of depictions of sexual or sex-related activity.”



The constitutional protections bestowed upon violent video games also assumed a central focus in a recent tort action. In March 2002, the United States Court of Appeals for the Second Circuit dismissed a claim by the mother of a thirteen year old who was stabbed to death by a friend, whom the mother claimed was “addicted to a video game” and so “obsessed with the game that he actually believed he was” one of the game’s characters.
 As was done by the Seventh Circuit in Kendrick, the Second Circuit Court found that the violent elements of the video game in question were “expressive” and therefore, shielded by the First Amendment. The Court also stated that unless a violent video game is “directed to inciting or producing imminent lawless action and … likely to incite or produce such action” such game would be protected by the First Amendment.

Arguments Supporting the Regulation of Violent Video Games


Advocates who support governmental efforts to regulate the distribution of, or access to, violent video games argue that such games, even if they fall within the realm of the First Amendment, are not automatically exempt from all government regulation.
 However, the government must demonstrate that such regulation serves a compelling state interest and is narrowly tailored to achieve that end. In the case of violent video games, the compelling state interest most frequently referenced by those who support efforts to regulate such games is the physical and psychological well being of minors. In April 2000, a report issued by the American Psychological Association seemed to buttress such efforts with the following statement:

“In the short term, playing a violent video game appears to affect aggression by priming aggressive thoughts. Longer-term effects are likely to be longer lasting as well, as the player learns and practices new aggression-related scripts that become more and more accessible for use when real-life conflict situations arise. If repeated exposure to violent video games does indeed lead to the creation and heightened accessibility of a variety of aggressive knowledge structures, thus effectively altering the person's basic personality structure, the consequent changes in everyday social interactions may also lead to consistent increases in aggressive affect.

The active nature of the learning environment of the video game suggests that this medium is potentially more dangerous than the more heavily investigated TV and movie media. With the recent trend toward greater realism and more graphic violence in video games and the rising popularity of these games, consumers of violent video games (and parents of consumers) should be aware of these potential risks.”

Months later, the American Psychological Association, American Medical Association, American Academy of Pediatrics, American Psychiatric Association, American Academy of Family Physicians and American Academy of Child & Adolescent Psychiatry, united to emphasize their concern about the impact of violent video games on their players.
 The statement indicated that preliminary studies of “the negative impact” caused by violent video games and interactive media which “may be significantly more severe than that wrought by television, movies or music.”

PROVISIONS OF INT. NO. 18


Int. No. 18 would create a new subchapter 12 of the administrative code, which would regulate the sale of violent video games to minors. Int. No. 18 would create a new definition of “violent video or computer game” and prohibit the sale, rental or offer to sell or rent any such game to a minor. Under Int. No. 18, a violent video or computer game “shall mean an interactive video or computer game that has received a rating of ‘Mature’ or ‘Adults Only’ from the Entertainment Software Rating Board and that depicts actual or virtual death or serious injury resulting from rape, mayhem, aggravated assault, dismemberment, or decapitation of human beings.”

Int. No. 18 would establish, for the first violation, a civil penalty of between $500 and $750; for each succeeding violation, the civil penalty would rise to between $1000 and $1500. Under this proposed bill, each sale of a violent video game to a minor would constitute one violation. Int. No. 18 would take effect immediately after its enactment into law.


Provisions of int. no. 60


Similarly, Int. No. 60 would create a new subchapter 12 of the administrative code, which would regulate the sale of violent video games. Int. No. 60 would create a new definition of “violent video or computer game” and would require that the violent video games: (i) be displayed apart from other video games, (ii) be identified as violent video games which are intended for people at least seventeen years of age, and (iii) be accompanied, at the point of display, by a description of the industry’s current rating system.


Int. No. 60 would establish, for the first violation, a civil penalty of between $50 and $100; for each succeeding violation, the civil penalty would rise to between $100 and $250. For the purposes of this proposed bill, each violent video game displayed in violation of Int. 60 would constitute one violation; each day that such games are either displayed without the proper identification or industry rating system would constitute one violation. Int. No. 60 would take effect sixty days after its enactment into law.

RESOLUTIONS 10, 12 and 15


Recognizing that the marketing and sale of violent video games reaches consumers of all ages, including minors, Res. No. 10 calls on the entertainment industry to enforce the rating system it created for violent video games. Res. No. 12 calls on the video game industry to further enhance its rating system by placing parental advisory labels on video game packaging and in the marketing of such games. Finally, Res. No. 15 calls upon the Council to denounce, and for a boycott of the companies that produce, “Grand Theft Auto: Vice City,” a video game which advocates the killing of Haitians and Cubans. 

Today’s hearing will serve as a forum for witnesses and the public to offer their opinions and insights regarding the issues addressed in this report.
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� Violent video games have been defined in a variety of ways by state and municipal legislatures that attempt to regulate the distribution of, or access to, such games. For the purposes of this report, “violent video games” will denote interactive video or computer game that have received a rating of ‘Mature’ or ‘Adult Only’ from the Entertainment Software Ratings Board.
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