Staff:
Anne Brown
Counsel  

Tanisha Turnbull

Assistant Counsel
Nadine Felton

Assistant Director,

Revenue

[image: image1.png]



	


 
 

T H E  C O U N C I L

REPORT OF THE FINANCE DIVISION

MICHAEL KEOGH, DIRECTOR 
 

COMMITTEE ON FINANCE
         Hon. David Weprin, Chair 

        September 19, 2007
INT. NO. 597:
By: Council Members Weprin, Gentile, Nelson, Seabrook and Stewart (by request of the Mayor)
 
TITLE:
A Local Law to amend the charter of the city of New York, in relation to tax appeals and the creation of an office of administrative tax appeals composed of the tax commission and the tax appeals tribunal; and to repeal a provision of the charter of the city of New York relating to the tax appeals tribunal..Title

A Local Al 
CHARTER:
Amends chapter 7 of the New York City Charter by adding a new section 150; amends        subdivision a of section 153 of the Charter; amends sections 156, 165-a, 168 of the Charter; amends the opening paragraph of section 164 of the Charter; repeals section 1504-a of the Charter; and adds various unconsolidated provisions.

INTRODUCTION: 

On September 19, 2007 at 10:00 AM in the Committee Room at City Hall, the Committee on Finance, chaired by Council Member David Weprin, will hold a hearing on Int. No. 597, a bill that would amend the Charter of the City of New York in relation to creating the Office of Administrative Tax Appeals which would be composed of the Tax Commission and the Tax Appeals Tribunal.  The Committee expects to hear testimony from the Tax Commission, the New York City Tax Appeals Tribunal, the Rent Stabilization Association (RSA), along with representatives from the Administration, tax practitioners, and members of the public interested in possible changes to the current Tax Commission and Tax Appeals Tribunal procedures and practices. 
Background:

Int. No. 597 would create the Office of Administrative Tax Appeals (“OATA”) which would consist of the Tax Commission, established pursuant to Section 153 of the Charter of the City of New York (the “Charter”), and the Tax Appeals Tribunal, established by Section 168 of the Charter. The Tax Commission (the “Commission”) has jurisdiction over property-related disputes whereas the Tax Appeals Tribunal (the “Tribunal”) has jurisdiction over non-property tax related protests (e.g., general corporation tax, commercial rent tax, real property transfer tax, hotel occupancy tax).    

I. REAL PROPERTY TAX ASSESSMENTS & TAX COMMISSION

Pursuant to Charter §153, the Commission is charged with the duty of reviewing and correcting, if deemed proper, all assessments of real property made by the Department of Finance (DOF). The creation of the Commission was authorized by State legislation in 1857.
 Since 1984, the assessing function, including the determination of exemptions, has been assigned to the DOF while the Commission has served exclusively as an autonomous administrative review body.

The Commission consists of a President, 6 commissioners appointed by the Mayor, with the advice and consent of the Council, to staggered 6 year terms.
 The President, as the head of the Commission, serves full-time whereas the Commissioners serve on a part-time basis.
 Currently, Glenn Newman serves as President of the Commission. 

By law, the Commissioners are required to have “at least three years business experience in the field of real estate or real estate law.”
 The Charter also requires that the Commission include at least one resident from each borough.
 Both the President and commissioners have the right to enter real property at all reasonable times to ascertain the character of real property.
 In 2006, the Commission had 26 full-time employees and an operating budget of approximately $2 million.

a. NEW YORK CITY PROPERTY TAX ASSESSMENT PROCEDURE

A real property tax assessment is a determination of a property’s tax class, assessed value, and eligibility for full or partial exemption. The tax bill for the fiscal year (July 1 – June 30) is equal to the product of the property’s assessment and tax rate as adopted by the Council. The Council, during budget adoption, sets the tax rates in June.

The Department of Finance (“DOF”) assesses property on an annual basis and publishes the tentative assessment roll on or about January 15. After determination of the tentative roll, DOF prints and sends a new notice of assessment to individual property owners (or their designees). The new assessment usually differs from the previous year. 

Upon receipt of such notice, an owner of, or other party with legal standing in relation to, a property who believes it to be incorrectly assessed may seek review before the Commission by filing an application for correction.   (However, the tax rate which is set by the Council is not subject to a property-specific challenge.)  Controlling state and local law set forth the rights and means for taxpayers to obtain administrative review of individual property tax assessments. The following types of claims that may be made at the Tax Commission via an “Application for Correction of Assessment” include the following: misclassification, excessiveness, inequality, and unlawfulness (described in further detail below).
  In general, an application filed with the Commission seeks a reduction in the assessment based on a claim of inequality (vis-a-vis comparable properties). 

b. TAX COMMISSION

The Commission is responsible for providing the annual application forms for use in conducting the administrative review process. The applicant is required to complete and file the form and determine the property’s designated class and use, amount of the assessment and nature of the claim. These particular forms provide the Commission with information and documents fundamental to its proper determination of claims at issue. The filing deadline for applications relating to Class 1 is March 15th; for all other properties the filing deadline is March 1.
 All applicants who correctly complete and file the application in a timely manner receive substantive review of their claims, including a personal hearing if requested. According to the Commission’s 2006 Annual Report, the Commission conducts hearings in all 5 boroughs. If no hearing is requested, the Commission makes its determination based upon documents provided.   

The Commission has the authority to review and take corrective action in regards to the following assessment-related complaints: (1) excessive assessment;
 miscalculation;
 unequal assessment;
 and unlawful assessment.
 The assessment set by the DOF is presumed correct and the burden is on the applicant to overcome this burden and then to prove by a preponderance of the evidence that the assessment should be corrected. If the Commission concludes an assessment is incorrect, it offers a reduction, class change or exemption (i.e. concludes an error has been proved).  

Under current law, only the Commission, commissioners, or assessors authorized by the Commission may act on applications, compel attendance of witnesses, administer oaths, and examine applicants and witnesses under oaths. In other words, current practice requires that someone familiar with real estate or real estate law act on applications.      However, Commission hearing officers are authorized by law to administer oaths and receive sworn testimony. And during 2006, the Commission continued to integrate six attorneys employed at the Tribunal into the process of hearing Commission cases.
 Formal rules of evidence do not apply to Commission proceedings. Applications are reviewed, a hearing is conducted, if requested, and a determination is rendered on behalf of the Commission by the President, one of the Commissioners, or as designated by the President, General Counsel, Deputy Counsel or a NYC Tax Appeals Tribunal Commissioner, Administrative Law Judge, or General Counsel. Exterior and interior field inspections of properties are made when deemed necessary; however, the Charter only authorizes the President and Commissioners to enter property to ascertain the character of the property.
  In determining an assessment-related claim, the Commission may confirm the assessment set by DOF or offer remedial relief; however, it cannot increase the assessment.
 The Commission generally mails its notice of determination to the applicant within 30 days after the hearing is conducted, or before the annual assessment roll becomes final.
 An offer is implemented only if accepted by the applicant subject to a written agreement.
 All offers are subject to review by the President.
 In cases where the Commission decides to offer remedial relief such adjustments are made on the final assessment roll published by DOF on or about May 25th.  

i. Summary of 2006 Assessment Review Applications

According to the Tax Commission’s 2006 Annual Report, approximately 40,000 applications were filed and ¼ (approximately 10,000) of these were not eligible for substantive review (half of these were not eligible because taxpayer did not file Commission income and expense forms.
 In sum, 18,529 of these were calendared for hearings in person.  Total applications were broken down as follows: 

· Tax Class 1- 
1,228

· Tax Class 2- 
20,575

· Tax Class 3- 
76

· Tax Class 4- 
17,904

· By county: Manhattan (17, 832), Brooklyn (8,244) Queens (8,156) followed by Bronx and Staten Island

 In 2006, 5,161 assessment reduction offers were made for a total amount of $2.3 billion. Of this amount 4,248 offers were accepted for a total amount of $2.0 billion. 

II. TAX APPEALS TRIBUNAL/NON-PROPERTY TAXES

The New York City Tax Appeals Tribunal (the “Tribunal”) is an independent agency created by  §§168- 172 of the Charter.
 Since 1992, the Tribunal has had jurisdiction over petitions filed by taxpayers protesting statutory notices issued by the Commission for all non-property taxes (e.g., general corporation tax, excise taxes, real property transfer tax, and commercial rent tax).
 For administrative and budget purposes, the Tribunal is within the DOF.
 However, the Tribunal’s powers, functions and obligations are separate from and independent of the authority of the Commissioner.
 The Tribunal reviews petitions, holds hearings and renders decisions. The Tribunal is divided into two divisions, the Administrative Law Judge Division and the Appeals Division.
 

The Appeals Division consists of 3 commissioners appointed by the Mayor, one of which is designated as President of the Tribunal and serves as such during his or her term.
 Glenn Newman currently serves as President and Commissioner of the Tribunal.

Commissioners must have been admitted to the State bar for 10 years and possess “substantial knowledge and competence in the area of taxation.”
 The President is responsible for the administration and operation of the Tribunal; neither the President nor the commissioners have any role with respect to specific cases pending before the Tribunal.
  The President also appoints Administrative Law Judges, subject to appropriation, who are authorized to conduct hearings, subject to en banc review by the Tribunal.
 An Administrative Law Judge (ALJ) must be a New York State attorney admitted to practice for five or more years or is currently employed as a hearing officer in DOF.  The adjudicatory function of the Tribunal involves the conduct of formal hearings by ALJs, small claims by presiding officers, and review of determinations by the Commissioners upon the filing of exceptions by the taxpayer and/ or Commissioner of DOF.

a. Tribunal Procedure 

A case commences when a taxpayer files a petition challenging a statutory notice issued by the Commissioner of DOF. In general, the ALJ who is assigned to the particular case will hold a pre-hearing conference, at which time a settlement option is explored.
 If parties determine the case may proceed to a hearing, parties are encouraged to delineate particular issues and enter into a stipulation of facts.
 If case does proceed, in most instances, the same judge who presided over the earlier hearing will conduct the trial, receive evidence and issue a written determination within 6 months after completion of the hearing or submission of briefs, whichever is later (but may be extended for good cause).
 

The determination will set forth the issues in the case, relevant facts, and conclusions of law relevant to the issues. Such determination is binding on both parties unless one of the parties requests a review of such determination by filing an exception with the Appeals Division of the Tribunal.

 If an exception is filed with the Appeals Division, the Commissioners will review the record of the hearing and briefs submitted.
 The Commissioners will then issue a written decision which will affirm, reverse, or modify the determination of the ALJ.
 Such decisions are final and binding on DOF. Taxpayers, however, may appeal such decisions by instituting an Article 78 proceeding with the Appellate Division, First Department, of the New York State Supreme Court.
 
As an alternative to formal hearing procedure, if the disputed amount is $10,000 or less, the taxpayer may have a small claims proceeding within the Administrative Law Judge Division. These are conducted by a presiding officer who is experience in tax matters. These determinations are also binding on both parties.

b. Disposition and Outcome of cases

According to the Tribunal’s most recent annual report (covering July 1, 2004- June 30, 2005), from 1992 to 2004, the Division issued 167 substantive determinations. In approximately half of these determinations, DOF action was sustained; in 25% of the cases, DOF action was cancelled, and in the remaining 25% DOF action was modified. general corporation tax cases dominated the number of determinations.
 The breakdown of the most commonly heard tax protests is as follows: 

General corporation tax: 32%

Unincorporated business tax: 25%

Real property transfer tax: 20%

Commercial rent tax: 13%

INT NO. 597 

Int. No. 597 would add a new section,  §150, to the Charter to create OATA consisting of the Tax Commission and the Tax Appeals Tribunal. OATA would provide staff and administrative assistance to the Commission and the Tribunal pursuant to a written agreement or understanding between the Presidents of the Commission and the Tribunal.  OATA would be headed by a director, who could be the President of the Commission and/or the President of the Tribunal, appointed in accordance with such agreement or understanding.
Specifically, Section 1 of this bill would add a new section 150 to the New York City Charter to create the OATA.

Section 2 of the bill would eliminate the requirement that at least one resident of each borough be included among the Tax Commissioners.

Section 3 of the bill would amend Charter § 156 to permit the President of the Commission to designate an individual other than himself or herself or any Tax Commissioner to enter real property to ascertain the character of the property.

Section 4 of the bill would amend Charter § 164 to permit the Commission to designate any individual, in lieu of just an authorized assessor or Commissioner, to act upon applications, compel the attendance of witnesses, administer oaths or affirmations and examine applicants and other witnesses under oath.

Section 5 of the bill would make two technical changes to the text of Charter § 165-a to make the section gender-neutral and to clarify that the reference to Title 1-A of the Real Property Tax Law is a reference to Title 1-A of Article 7 of that law.

Sections 6 and 7 of the bill would make two amendments to the Charter to effectuate the consolidation of the Commission and the Tribunal within OATA.  Section 7 would repeal Charter § 1504-a, which established the Tribunal within the Department of Finance, and Section 6 would make an appropriate technical amendment in light of the repeal of Charter § 1504-a.

Sections 8 though 12 provide for the continuation of the functions, powers and duties of the Commission and the Tribunal upon the transfer of any functions, powers and duties pursuant to new Charter § 150.  These sections also provide for the transfer or staff, records, property and equipment upon any such transfer of functions, powers and duties.  

Section 13 of the bill provides for an effective date of 45 days after enactment, or as soon as practicable thereafter as a transfer of functions may be effectuated pursuant to the provisions of the bill and Civil Service Law § 70(2).  This section also provides that any or all actions necessary to effectuate the transfer may be taken prior to the effective date.
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� See 2006 Annual Report of the Tax Commission, p.4


� See id. 


� See Charter § 153.a 


� See supra note 1.


� Id. 


� See Charter § 153.a. According the Sponsor’s Memo in Support, this provision “was originally intended to ensure that applications will be hear by the Tax Commissioners possessing expertise on the properties in each borough.” 


� See Charter § 156


� See supra note 1, at 4.


� See Charter § 163


� See Charter § 164-b


� “Excessive assessment” mean an entry on the assessment roll which: (1) exceeds the full value of the property; (2) is excessive because the real property failed to receive all or a portion of a partial exemption to which the property or owner thereof is entitled pursuant to law authorizing the partial exemption; or (3) is excessive because of a failure to comply with the limitations on increases in assessed value set forth in section 1805 of the Real Property Tax Law.  Charter § 163.a(2)


� “Misclassification” means an entry on an assessment roll which is either an incorrect class designation or results in an incorrect allocation of a parcel’s assessed valuation between two or more classes. Charter § 163.a(3)


� “Unequal assessment” means an entry on an assessment roll of the assessed value which is made at a higher proportionate value than the assessed value of other property in the same class on the same roll by the same officer. Charter § 163.a(4)  


� “Unlawful assessment” means an entry on the taxable roll which: (1) is wholly exempt from tax; (2) is entirely outside of the boundaries of the City; (3) cannot be identified from the assessment roll description or tax map land parcel number on the roll; or (4) has been made by a person or body without authority to make such entry. See Charter § 163.a(5) 


� Supra note 1, at 10. 


� Charter § 156


� Supra note 1, at 8.


� Id.


� Id.


� Id.


� Under current law, income-producing properties are required to submit Real Property Income and Expense (RPIE) statements. 


� Broken down into: 1-3 family: 896; vacant land: 150; condo: 41


� Broken down into: Rental apartments: 12,342; coops: 3980; 2-10 family: 3058 followed by condos


� Stores submitted the most applications (5,724)


� Prior to the Tribunal’s creation, disputes between taxpayers and DOF were heard by DOF’s Bureau of Hearings (now defunct). See New York City Tax Appeals Tribunal, Annual Report July 1, 2004- June 30, 2005, p 4.


� See id. 


� See Charter § 168.a


� See Charter §§ 168.a and 1504-a. 


� See  Charter § 168.a


� See Charter § 168.b 


� Charter § 168.c


� Id.


� Charter § 168.d


� See New York City Tax Appeals Tribunal, Annual Report July 1, 2004- June 30, 2005, p 6.


� Id. 


� Id.


� Id. at 7.


� Id.


� Id.


� Id.


�Id. at 8. 


� Id. at 12-23.
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