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Preconsidered Res__:
By Council Member Rivera (by request of the Mayor) - Resolution – ratifying the memorandum of understanding entered into pursuant to chapter 175 of the laws of 2003 in connection with the Croton water filtration facility and the funding of certain eligible projects in the borough of the Bronx. 

Preconsidered M___: Communication from the Mayor dated September 9, 2004 transmitting the memorandum of understanding entered into pursuant to chapter 175 of the laws of 2003 in connection with the Croton water filtration facility and the funding of certain eligible projects in the borough of the Bronx.

Today, the Committee on State and Federal Legislation will meet to hear testimony on the above referenced legislation.  Expected to testify are representatives of the Department of Environmental Protection, the Department of Parks and Recreation, advocacy groups and labor unions interested in the matter.

I.
Background


New York City’s drinking water supply is primarily served by a system of nineteen reservoirs in a 1,969 square-mile watershed that extends through Westchester, Putnam, Delaware, Greene, Schoharie, Sullivan and Ulster counties.
  These reservoirs provide approximately 1.3 billion gallons of drinking water each day to nine million people throughout New York City and parts of four counties north of the City.

The watershed is comprised of two distinct sections – “East of Hudson,” also known as the Croton Watershed, and “West of Hudson,” also known as the Catskill/Delaware Watershed.
  The Croton Watershed consists of twelve reservoirs and three controlled lakes.  This watershed regularly supplies ten percent of the City’s drinking water, and may supply up to thirty percent of its water in times of drought.  Due to intense development pressure in Putnam, Westchester and Dutchess Counties, the Croton Watershed faces the threat of pollution, particularly from stormwater runoff resulting from the increased creation of impervious surfaces in the area.

In 1989, pursuant to the Safe Drinking Water Act Amendments of 1986, the federal Environmental Protection Agency (EPA) promulgated the Surface Water Treatment Rule (SWTR) to protect drinking water sources.  These rules require that all surface drinking water sources, such as New York City’s, meet objective, “stringent water quality, disinfection and site-specific avoidance criteria” or be filtered.
  Moreover, the federal Safe Drinking Water Act requires that all surface water systems were to be filtered by June 1993, unless stringent public health criteria are met to make filtration unnecessary.  

In July 1992, the New York City Department of Environmental Protection (DEP) submitted an application to the EPA to avoid filtration of its Catskill/Delaware water system.  The EPA concluded that this system met the objective criteria for filtration avoidance and issued the first Filtration Avoidance Determination (FAD) for this system in January 1993.
   Although New York City applied for and obtained such a filtration waiver for its Catskill/Delaware water supply, it did not apply for a waiver for the Croton Watershed.    

In 1993, the EPA determined that the Surface Water Treatment Rule required the City to filter and disinfect its Croton water supply.
  Without challenging the EPA’s determination, the City began designing a water treatment plant.  In 1997, impatient with the City’s lack of progress, the federal government brought suit in the District Court for the Eastern District of New York against the City and the City’s DEP for violation of federal law.  The State intervened as a plaintiff, alleging noncompliance with the State Sanitary Code.
   

Recognizing that the public interest would be best served by resolving the litigation, in 1998, the City, the United States and New York State entered into a Consent Decree pursuant to which the City was required to build a filtration plant for its Croton water supply by certain deadlines listed in the decree.
 Under that Consent Decree, the City initially selected the Mosholu Golf Course site, located at Van Cortlandt Park, in the Bronx, for construction of a filtration plant.   A site selection application for the Mosholu site was reviewed and approved pursuant to Sections 197-c and 197-d of the City Charter, commonly known as the Uniform Land Use Review Procedure, or ULURP.
  

Subsequently, concerned citizens and community groups sued the City for failing to seek State legislative approval for construction and operation of the water treatment plant at the Van Cortlandt site. While the district court found in favor of the City, the plaintiff’s appealed and the question of whether State legislative approval was required for the proposed used of the Mosholu site was certified to the New York State Court of Appeals. The New York State Court of Appeals ruled, in February 2001, that the City must obtain State legislative approval in order for the City to build a water filtration plant at that site.  Although the Court of Appeals ruled that the proposed use of the park would require State legislation for the alienation of parkland, it did not invalidate the site selection made pursuant to the ULURP. 

After the ruling by the New York State Court of Appeals, the federal government instructed the DEP to propose two additional sites – one in the City and one outside the City – for the Croton filtration plant.  The federal government further instructed that the DEP create milestones for the construction process, such as designating when each proposed plant would be operational.  In 2001, the parties to the original Consent Decree entered into a Supplement to the 1998 Consent Decree, where such milestones were memorialized.  Pursuant to that Supplement, the City was supposed to complete a number of activities by April 2003, which varied with respect to whether or not a particular site was chosen for construction of the filtration plant.  For example, if the Mosholu site was the designated location, State legislative approval was to have been obtained by April 15, 2003.  According to testimony by the DEP Commissioner before the Assembly Standing Committee on Cities on May 23, 2003, the DEP was in discussions with the federal government regarding the extension of that deadline, and the federal government appeared to be amendable to such extension if short in duration.  

In May and June of 2003, the City Council held three extensive hearings concerning the City’s proposal to build a federally mandated water filtration plant in Van Cortlandt Park.  At these hearings, the Council heard testimony regarding the alienation of parkland for the purpose of such construction from DEP Commissioner Christopher Ward, the New York City Department of Parks and Recreation, elected officials and over 50 representatives of various environmental groups, parks organizations, community groups and unions.  

After considering many of the objections raised by a number of environmental and parks organizations at the hearings, the Council indicated to the State Legislature that it would not consider any home rule request regarding the alienation of parkland in Van Cortlandt Park until the Legislature included in its legislation the requirement that the City complete a supplemental environmental impact statement (SEIS) with respect to project at the Van Cortlandt site.  After the State Legislature made that amendment, the Council passed the home rule message and the State passed the alienation legislation on July 22, 2003.  The State passed A.8069-C and S.4791-C (attached) – that would authorize New York City to alienate the Mosholu site for the Croton filtration plant.  Such authorization is contingent upon the City acquiring additional parklands of “equal or greater fair market value” and/or performing “capital improvements to existing park and recreational facilities which are equal to or greater than the fair market value of those lands.”
  With respect to such improvements, the DEP has stated that the City will provide $243 million for parks and related projects if the Mosholu site is approved – an amount they predict will be saved by the construction of water and sewer systems.

The State legislation authorizes the City to discontinue the use of parkland located on the Mosholu Golf Course in Van Cortlandt park in the Bronx for the purpose of constructing and operating a water treatment facility.  This authorization is contingent on (1) the City acquiring additional parklands of equal or greater fair market value and/or performing capital improvements to existing park and recreational facilities equal to or greater than the fair market value of those lands discontinued, (2) the execution of a Memorandum of Understanding (MOU) between the City, the temporary president of the Senate and the speaker of the Assembly, which must be ratified by the City Council,
 (3) the City completing an SEIS on the construction, installation, operation and maintenance of a water filtration facility and (4) the City giving due consideration to the dedication of Jerome Park Reservoir as parkland.  

A draft SEIS was prepared in December 2003.  Two public hearings were held by the New York City DEP for comment on the draft SEIS.  A final SEIS was issued on June 30, 2004.  The MOU was signed by the Mayor and Assembly and Senate on September 3, 2004.

II.
  Results of the SEIS for the Croton Water Treatment Plant
The SEIS of the potential sites for the filtration plant evaluated and compared three sites, Eastview, Harlem River and Moshulu, on seventeen primary criteria.  The criteria included the impacts to:  (1) land use, (2) visual character of the areas surrounding the filtration plant site, (3) community facilities, (4) open spaces, (5) neighborhood character, (6) socioeconomic conditions, public health and noise.  The SEIS found certain significant advantages to the Mosholu Site.  The advantages cited by the SEIS include the fact that construction at Moshulu will have the least impact on the existing road network, will not require much hazardous material removal, would result in the least overall impact on the surrounding natural resources, would provide for a large investment in Bronx parks and recreational facilities, and would require the fewest permits and approvals.

Engineering and Operation Advantages


According to the SEIS, the Mosholu site is closer to the raw water supply and the distribution system connections, making potential tunnel routes shorter than at the other sites.  The proximity of the proposed plant to the distribution system reduces the probability that water from the plant could be contaminated.  Furthermore, building at the Mosholu Site would require only one dose of chlorine to treat the water.  The other sites have much greater potential for contamination and would require additional chlorine treatments.  

Security Advantages


According to the SEIS, the Mosholu site represents the most secure of the three proposed filtration plant sites.  In addition to being the only site that would be constructed underground, locating the filtration plant at Mosholu would keep critical facilities associated with the City’s water supply system separated, providing redundancy in the System, unlike the Eastview Site which would centralize much of the City’s water supply infrastructure in one place.    

Economic Benefits


According to the SEIS, the Mosholu site, overall, provides the greatest economic benefit of the three sites.  The City states that the Mosholu site has the lowest life cycle costs at $1.352 billion and the lowest annual operating costs at $22 million.  In addition, an in-city filtration plant would keep construction worker jobs associated with the project in the City, capturing the income tax revenue from the project which would be lost if the Eastview Site were chosen.  An in-city site would also eliminate the need for the City to pay additional property taxes to the Westchester municipalities on which the Eastview Site is located. Finally, 600 construction jobs would be created if the plant is built at the Moshulu site, over a period of seven and a half years.  


Below is a chart comparing the capital costs of the projects under consideration.

	Capital Costs  (ALL $  IN 2003 MILLIONS)
	Eastview w/ Kensico-City Tunnel
	Eastview w/ New Croton Aqueduct
	Mosholu
	Harlem River

	Construction Costs
	$1,196
	$1,546
	$992
	$1,174

	Estimated Mitigation / Attenuation
	$23
	$23
	$43
	$11

	Amenities
	$28
	$28
	$200
	$30

	Total Capital Costs
	$1,247
	$1,597
	$1,235
	$1,215

	Annual Operating Costs
	$33
	$33
	$22
	$25

	Life Cycle Costs
	$1,521
	$1,814
	$1,352
	$1,378


Adverse Impacts and Mitigation at the Moshulu Site


The SEIS notes that the proposed plant at the Moshulu site incorporates many features designed to address a variety of environmental concerns including traffic, noise, loss of vegetation, trees, wetlands, and public health matters.  For example, financial estimates for the proposed project anticipate allowing the replacement and enhancement of existing park uses.  Costs of burying the proposed facilities and redesigning the site are included in the project design.  In terms of traffic, a designated truck route plan has been created to help address congestion.  The SEIS also recommends a variety of measures to mitigate traffic, including suggestions such as widening ramps, adding turn signals, conducting a signal timing warrant analysis after physical changes are completed, optimizing signal timings and improving signage.  

With regard to noise, the SEIS suggests that a vibration prevention or monitoring program would be implemented during construction.  Additionally, an ornamental wall could be placed along the construction boundary to screen the construction site from public view.  Noise barriers, the paving of interior construction roadways and dust suppression techniques are incorporated in construction plans to eliminate nuisances to the extent feasible.  Contractors would be required to adhere to standards of acceptability established by the City’s Noise Code.  Finally, DEP would establish a monitoring program and dedicated complaint response system to address any unforeseen construction or operations related noise impacts.

With regard to natural resources, the necessary clearing and grading for the proposed facility would result in the direct loss of 278 trees.  While these trees are replaceable, since trees require many years to mature, their loss would represent a significant adverse impact.  Still a comprehensive reforestation and monitoring program has been developed in association with the Department of Parks and Recreation.  The program would begin prior to construction and extend for at least three years after the proposed water treatment plant operations commence.  The program would monitor groundwater levels monthly, tree health and growth annually, rare, threatened and endangered species twice annually, vegetation plots twice annually and regular seasonal recording of soil moisture at 200 feet intervals around the excavation.  In terms of wetlands, the dewatering of the water treatment plant foundation would lower the water table locally.  To mitigate this impact, a variety of actions would be taken.  Any fractures that leak water into the excavation would be sealed with grout under pressure.  Infiltration structures would be constructed adjacent to the site access road and to the south of the forested wetland.  These structures would allow water to infiltrate to groundwater and would not be discharged to wetlands, thus preventing the lowering of water levels in the wetland.

In terms of public health, DEP has developed a rodent control and monitoring plan that would be implemented at the site.  An active program would be instituted to control the existing rodent population.  A hygiene program would also be created during construction to prevent the creation of new food sources for rodents.
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� http://www.ci.nyc.ny.us/html/dep/html/agreementlhtm


� Id. 


�  The Catskill/Delaware Watershed consists of six reservoirs that are located over an area of over 1,900 square miles, and provides approximately ninety percent of the drinking water to the New York areas mentioned above.  The Department of Environmental Protection is charged with operating and protecting these critical resources for New York City.  


Although the Catskill/Delaware Watershed is actually comprised of two separate watersheds – the Catskill Watershed and Delaware Watershed – it is typically referred to as one watershed, particularly due to the mixing of water from both watersheds in the Kensico Reservoir.


� New York City Filtration Avoidance Determination, USEPA – May 2002, Surface Water Treatment Rule Determination for New York City’s Catskill/Delaware Water Supply System (2002 FAC), p.2.


� Additional FADS were subsequently issued for the Catskill/Delaware water system.  See New York City Council Committee on Environmental Protection Committee Report, June 14, 2002, p.3-4.


� Friends of Van Cortlandt Park, et al. v. City of New York, et al., 95 N.Y.2d 623 (Feb. 8, 2001).


� Id.


� Id.


� On July 21, 1999, the City Council approved a proposed plan for building the water filtration plant on the Mosholu Golf course by a vote of 32-10.    





� See A.8069-C § 2 and S.4791-C § 2.


� The MOU must identify (i) the sum of money that the City will dedicate for the purpose of implementing eligible projects to acquire and/or improve park lands in the Bronx and (ii) a list of such eligible projects.  
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