FIFTH AMENDATORY AGREEMENT


This Fifth Amendatory Agreement dated as of 


, 2005 by and between THE CITY OF NEW YORK, acting through the Commissioner of Housing Preservation and Development, 100 Gold Street, First Floor, New York, New York 10038 and MUTUAL REDEVELOPMENT HOUSES, INC., a corporation duly organized and existing under and by virtue of the Redevelopment Companies Law of the State of New York, having its principal place of business at 321 Eighth Avenue, New York, New York 10001 (hereinafter called the "Housing Company").


The parties refer to an Agreement dated as of July 1, 1987 between the Housing Company and the City (the "Agreement") as amended by an Amendatory Agreement dated as of November, 1990, and further amended by a Second Amendatory Agreement dated as of July 1, 1995 and by a Third Amendatory Agreement dated as of August 22, 2001, and by a Fourth Amendatory Agreement dated as of October 6, 2005 (which Agreement, Amendatory Agreement, Second Amendatory Agreement, Third Amendatory Agreement and Fourth Amendatory Agreement are hereinafter collectively called the "City Agreement").


The parties further refer to the Resolution of the New York City Council adopted on _____ __, 2005 (Resolution No. ____-__) approving an amendment to the City Agreement to modify the restriction on assignments of stock and Occupancy Agreements (proprietary leases) so as to expressly (a) permit certain assignments by the tenant/cooperators of the Housing Company of their stock and Occupancy Agreements (proprietary leases) as collateral security for loans enabling them to purchase such stock and Occupancy Agreements (proprietary leases), and (b) modify the provisions of the City Agreement regarding procedures requiring the written permission of the Department of Housing Preservation and Development (“HPD”) prior to the commencement of court proceedings for the eviction of tenant/cooperators so as to exclude from the requirement for obtaining such consent any evictions sought by secured lenders of tenant/cooperators for non-payment of their approved secured loans made to such tenant/cooperators.


NOW, THEREFORE, the parties hereto agree as follows:


1.
Subparagraph (a) of Paragraph 209 of the City Agreement is hereby amended by replacing such Subparagraph (a) of Paragraph 209 in its entirety with the following:

“209.  Primary Residency.

“(a) (i) No tenant/cooperator shall have the right to sublet the tenant/cooperator’s apartment at the Housing Company without prior written approval of the Housing Company and of HPD. 

“(ii) Except a provided in Clause (iii) of this Subparagraph (a) of Paragraph 209, no tenant/cooperator shall have the right to assign the tenant/cooperator’s stock in the Housing Company or the tenant/cooperator’s Occupancy Agreement (proprietary lease), together representing the tenant/cooperator’s ownership interest in the tenant-cooperator's apartment at the Housing Company.  Such stock and Occupancy Agreement (proprietary lease) are collectively referred to in Paragraphs 209 and 211 of this Agreement as "Apartment Documents".

“(iii) (A) With the prior written approval of the Housing Company and for the sole purpose of enabling a tenant/cooperator of the Housing Company to obtain a loan to finance the tenant/cooperator’s purchase of such Apartment Documents, a tenant/cooperator may make an assignment as collateral security of, and may grant a security interest in, such Apartment Documents, to a lender to secure such lender’s loan to the tenant/cooperator; provided, however, that the Housing Company shall give its approval only to such assignments of, and such grants of security interests in, Apartment Documents as satisfy the following guidelines, as such guidelines may be amended or modified from time to time (“Guidelines”):

“(B) The Guidelines pursuant to which the Housing Company may give such approval to a tenant/cooperator to make such an assignment of, and/or give such a security interest in, the tenant/cooperator's Apartment Documents are as follows:  

"1. any such assignment made of, and/or any security interest granted by a tenant/cooperator in, Apartment Documents shall not be valid or recognized by the Housing Company on its books and records unless the Housing Company shall have specifically given its consent to such assignment and/or security interest in writing; 

"2. any such assignment and/or any security interest in Apartment Documents shall be subject to such additional terms and conditions as the Board of Directors of the Housing Company, in each instance, may provide prior to giving its consent;

"3. each such loan shall be for the sole purpose of enabling such tenant/cooperator to acquire such Apartment Documents; 

"4. the amount of any such loan shall not exceed one-half (1/2) of the price being paid by such tenant/cooperator for such Apartment Documents;  
"5. the financial institution making such loan shall be a local, state, or federal agency, or a financial institution (including but not limited to a savings bank, commercial bank, credit union, life insurance company, public real estate investment company, licensed mortgage banker or pension fund) licensed by New York City, the New York State Banking Department or a federal agency to make consumer loans secured by Apartment Documents and acceptable from time to time to the Board of Directors of the Housing Company in its discretion;
"6. the financial institution making such loan and such tenant/cooperator shall enter into a recognition agreement with the Housing Company in such form as the Board of Directors of the Housing Company shall approve, which recognition agreement shall, among other things, explicitly acknowledge the provisions of Article VII, Section 3 of the Housing Company's By-laws, and that the tenant/cooperator and the financial institution shall be subject to the restrictions set forth in such Section 3, as well as to the Housing Company's lien, set forth in Article XI of such By-laws, and to all rights of the Housing Company with respect to the tenant/cooperator pursuant to the Housing Company’s By-laws, all rights of the Housing Company, as Cooperative, with respect to the tenant/cooperator as Member, pursuant to the tenant/cooperator's Occupancy Agreement (proprietary lease), and all rights and obligations of the Housing Company, pursuant to the Agreement dated as of July 1, 1987 between the Housing Company and the City of New York (as amended from time to time, the "City Agreement"), including but not limited to those provisions of the City Agreement that provide for occupancy standards, occupancy rights of family members, eviction procedures and waiting lists, and to all applicable laws, codes, rules and regulations, including but not limited to the Mitchell Lama Rules of the Department of Housing Preservation and Development of the City of New York, to the extent such Rules may be applicable to the Housing Company as a Redevelopment Company;  and
"7. following any default under a loan made by such financial institution, neither such financial institution nor any transferee of such Apartment Documents shall be entitled to have such stock transferred of record on the Housing Company’s books, nor to vote such stock, nor to occupy or permit the occupancy by others of the apartment leased pursuant to such Occupancy Agreement (proprietary lease), nor to sell such Apartment Documents, without first obtaining the Housing Company’s written consent and without complying with all applicable provisions of the Housing Company’s By-laws and such Occupancy Agreement (proprietary lease), and all applicable laws, codes, rules and regulations regarding the transfer of such Apartment Documents and occupancy of such apartment, including without limitation requirements as to the transfer of such Apartment Documents to the next person on the applicable waiting list for the resale price prescribed by law and in the Housing Company’s governing documents for such Apartment Documents, including any applicable capital assessment.

“(C)    The foregoing Guidelines may be modified from time to time by resolution of the Board of Directors of the Housing Company, subject to the written approval of HPD and the approval of the New York City Council.” 

2. Paragraph 211 of the City Agreement is amended by adding the following to the end of such Paragraph 211:


“This paragraph shall also not apply to an eviction of a tenant/cooperator sought by a lender or by such lender’s successors or assigns, by reason of a default under a secured loan to such tenant/cooperator made by such lender and held by such lender or its successors or assigns, provided that such loan was made, and such lender’s interest in the tenant/cooperator’s Apartment Documents was obtained, with the prior written approval of the Housing Company, which approval certifies that it was given in accordance with Clause (iii) as added to Subparagraph  (a) of Paragraph 209 of the City Agreement, as amended by the Fifth Amendatory Agreement.”

3. Except as expressly amended herein the City Agreement shall remain in full force and effect until its termination pursuant to Section 404 of Article V of the Agreement.

ATTEST:

THE CITY OF NEW YORK




      By:

              (City Clerk)


Shaun Donovan, Commissioner





 New York City Department of





  Housing Preservation and





  Development





MUTUAL REDEVELOPMENT





 HOUSES, INC.




      By:

APPROVED AS TO FORM:


Irma Lobel, President

Acting Corporation Counsel

Date:  
ACKNOWLEDGMENTS

State of New York
)


:
ss:

County of 
)
On the 

 day of 


 in the year 2005 before me, the undersigned, a Notary Public in and for said State, personally appeared Shaun Donovan, personally known to me or proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within instrument and acknowledged to me that he executed the same in his capacity, and that by his signature on the instrument, the individual, or the person on behalf of which the individual acted, executed the instrument.







____________________________








                Notary Public

State of New York
)


:
ss:

County of New York
)
On the 

 day of 


 in the year 2005 before me, the undersigned, a Notary Public in and for said State, personally appeared Irma Lobel, personally known to me or proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within instrument and acknowledged to me that she executed the same in her capacity, and that by her signature on the instrument, the individual, or the person on behalf of which the individual acted, executed the instrument.








____________________________








                Notary Public

State of New York
)


:
ss:

County of 
)
On the 

 day of 


 in the year 2005 before me, the undersigned, a Notary Public in and for said State, personally appeared _________________, personally known to me or proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within instrument and acknowledged to me that he executed the same in his capacity, and that by his signature on the instrument, the individual, or the person on behalf of which the individual acted, executed the instrument.

State of New York
)


:
ss:

County of 
)
On the 

 day of 

  in the year 2005 before me, the undersigned, a Notary Public in and for said State, personally appeared _________________, personally known to me or proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within instrument and acknowledged to me that he executed the same in his capacity, and that by his signature on the instrument, the individual, or the person on behalf of which the individual acted, executed the instrument.








____________________________








                Notary Public
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