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PROPOSED

RES. NO. 228-A:
By Council Members Jackson, The Speaker (Council Member Quinn), Arroyo, Barron, Brewer, Clarke, Comrie, Dickens, Foster, Gennaro, James, Koppell, Liu, Mark-Viverito, Mendez, Nelson, Palma, Seabrook, Stewart, Martinez, McMahon, Monserrate, Avella, Vacca, Katz, Addabbo Jr., Sanders Jr., Lappin, Vallone Jr., Garodnick, Yassky, Gonzalez, Gioia, Recchia Jr., Gentile, Mealy, Weprin, Reyna, Gerson, DeBlasio, Felder, Fidler, Vann and Oddo

TITLE:
Resolution urging the Board of Elections in the City of New York to take various measures to ensure public input and inspire public confidence in any election systems procured pursuant to the Help America Vote Act of 2002.

1. INTRODUCTION

On Wednesday, August 16, 2006, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will vote on Proposed Res. No. 228-A.  Proposed Res. No. 228-A urges the Board of Elections in the City of New York (“Board”) to undertake various measures to ensure public confidence in the selection and certification of new voting systems.  The Committee held a hearing on a previous version of this resolution on April 24, 2006.

2. HAVA BACKGROUND

In 2002, Congress passed the Help America Vote Act (“HAVA”) to improve the administration of elections in the United States.  This legislation, which requires states to replace all punch card and lever voting machines,
 has many components, such as creating a statewide computerized, interactive voter registration list,
 and providing accessible voting machines.
   In particular, the provisions involving the choice of machines used to record the vote are fundamental not only to HAVA compliance, but also to the value of expenditures made, and ultimately to the integrity of elections. 

All participating states were required to comply with HAVA by the general election for Federal office held in November 2004.
  However, if like New York, a one-time waiver was applied for and obtained from the federal government, compliance with HAVA would be extended until the first election for Federal office held after January 1, 2006, 
 which is the September 2006 primary election.  

In 2005, the New York State Legislature passed the Election Reform and Modernization Act (“ERMA”), which authorized the local Boards of Elections to make the final decision about which systems to select to replace the current lever machines in their respective counties.
  The State has mandated that local Boards of Elections may choose between two major modern voting systems:  the direct recording electronic (DRE) and the paper ballot-optical scan (PBOS) systems.
  Before this may be done, however, the State must conduct public testing of the systems and certify the specific DRE and PBOS machines from which the local Boards can chose.

To date, however, New York is not fully compliant with HAVA requirements.
  In fact, in February of 2006, the Department of Justice sued New York State over its failure to replace the machines or to comply with other HAVA guidelines.
 On June 2, 2006, as part of the settlement of the HAVA lawsuit, the Court accepted the State Board of Elections’ remedial plan for partial HAVA compliance for the upcoming 2006 Election Cycle, and set forth future deadlines for full compliance by 2007.
  

3. PPROPOSED RES. NO. 228-A

As the Board begins to implement the plan for long-term HAVA compliance, it is important that the Board’s process to select new voting systems is transparent to ensure public confidence in the voting system ultimately selected.  Accordingly, Proposed Res. No. 228-A urges the Board to take various measures to ensure public input and inspire public confidence in any election system procured in order to comply with HAVA.  Specifically, the Resolution advocates that conducting public hearings and demonstrations to verify the accuracy and security of all voting systems would instill voter confidence in the outcome of the election results.  Additionally, the resolution recommends that the Board publish an analysis of the acquisition, transition and continuing costs of all new voting systems under consideration.  If the Board adopted the measures recommended by Proposed Res. No. 228-A, it would further enhance the democratic process and improve voter participation once the new voting systems are implemented.  


Proposed Res. No. 228-A

 

..Title

Resolution urging the Board of Elections in the City of New York to take various measures to ensure public input and inspire public confidence in any election systems procured pursuant to the Help America Vote Act of 2002.

..Body

 

By Council Members Jackson, The Speaker (Council Member Quinn), Arroyo, Barron, Brewer, Clarke, Comrie, Dickens, Foster, Gennaro, James, Koppell, Liu, Mark-Viverito, Mendez, Nelson, Palma, Seabrook, Stewart, Martinez, McMahon, Monserrate, Avella, Vacca, Katz, Addabbo Jr., Sanders Jr., Lappin, Vallone Jr., Garodnick, Yassky, Gonzalez, Gioia, Recchia Jr., Gentile, Mealy, Weprin, Reyna, Gerson, DeBlasio, Felder, Fidler, Vann and Oddo

Whereas, The federal Help America Vote Act of 2002 (“HAVA”) requires the Board of Elections in the City of New York (“Board”) to modernize elections; and

Whereas, One substantive aspect of election modernization entails the procurement of new voting machines to replace the mechanical lever machines that are currently in use throughout the city; and

Whereas, Transparency, accountability, and public input are hallmarks of democratic government; and

Whereas, Free and fair elections are best accomplished when members of the public participate in and observe all aspects of the conduct of elections, as this protects the accuracy and integrity of the election and instills confidence in the outcome; and

Whereas, Notwithstanding the preceding, the Board has yet to hold public hearings regarding election modernization or conduct public tests of any of the new voting systems that may be under consideration; and 

Whereas, The Board has not yet published a cost analysis of the acquisition, transition, and continuing costs of new voting systems; and

Whereas, Citizens continue to advocate for transparency in the process of selecting and testing new voting equipment; and 

Whereas, Public participation and confidence in the selection process, and confidence in the equipment selected, would be improved if the Board undertook the following measures, for each system under consideration, prior to selection of new machines:

1. Conduct public hearings in each borough, during both day and evening hours; 

2. Publish an analysis of the acquisition, transition, and continuing costs;   

3. Avoid using paper for the voter verified paper audit record of a quality that fades during the time that such records are required to be kept, and that requires climate-controlled storage;  

4.  Conduct a Mock Election Public Test with the objective that such Mock Election Public Test would demonstrate that:

a.  Vendor documentation, training materials, and the ability to train election staff are effective, such that the vendor can train Board staff so that Board staff can: (i) independently perform all tasks to prepare the test machines for the test, including ballot programming, (ii) train election inspectors for the test, and (iii) perform all post-election tasks to canvass the votes;

b.  Votes displayed on screens and voter verified printouts, tallies, and activity and event logs for all systems under consideration are accurate;

c.  Tabulating equipment associated with each system under consideration is accurate;

5. Conduct hacking tests, including a Professional Hacking Test or a Public Hacking Test; 

6. Confirm publicly that any voting systems equipment purchased and delivered for use in New York City elections are correctly configured and consist of exactly the same components as the system of that type that was certified for use in New York State by the State Board of Elections, including a demonstration of an easily-used inventory list of all system components in each state-certified voting system under consideration by the Board, which includes all hardware, programming, files, file system structures, documentation, accessories, and all other components, and a demonstration that all components are safe and proper for inclusion in a voting system in New York State, and that no components would allow for illegal voting-related activities such as tampering through the use of wireless communications; 

7.  Enable all parties currently permitted to be poll watchers pursuant to the State Election Law to examine the voting system, during the hours specified by the State Election Law, to verify that the machines used are correctly configured, contain exactly the same components as the system of that type that was certified for use in New York State, and do not contain illegal communication capability, whether hardware, software, firmware, or any other type; 

8.  Ensure that the testing of voting systems that includes the entry of test ballots uses ballots entered through the same methods as used by voters on Election Day, including the use of all accessibility attachments, minority language displays, DRE voter verified printouts, and extraction of end-of-day results; 

9.  Insist that the New York State Office of General Services include in the contract for procurement the posting of a bond or letter of credit so that vendors can remedy the problems that occur, and reimburse the additional expenses that are incurred, due to the determination that systems upon delivery, or after vendor access to systems, are corrupt or different from the state-certified version of the system; and

Whereas, If the Board adopted these measures, it would further enhance the democratic process and ultimately improve voter participation once the new voting systems are in place; now, therefore, be it 

Resolved, That the Council of the City of New York urges the Board of Elections in the City of New York to take various measures to ensure public input and inspire public confidence in any election systems procured pursuant to the Help America Vote Act of 2002.
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� Help America Vote Act, 42 USC §15301–15545 (2002).


� 42 USC 15483(a)(1)(A) (2002).


� 42 USC §15545


� 42 USC §15302(a)(3)(A).  Note that if a state could prove that their current ballot technology met the requirements of HAVA then participation in the system was not required.


� Id. at §15302(a)(3)(B).


� Election Reform and Modernization Act of 2005, Chapter 181, Laws of New York (codified as amended in scattered sections of  N.Y. Elec. Law).


� Supra, See note 6.


� Id.


� Michael Cooper, Ú.S. Warns Albany of Suit Over Slow Vote Modernization, NY Times, Jan. 12, 2006 (article included letter from the Department of Justice stating that it is clear that New York is not close to approaching full HAVA compliance and, in our view, is further behind in that regard than any other state in the country).  Note, it is unclear whether the State will lose any of the Federal funding as a result of noncompliance.


� Michael Cooper, Albany Faces Dual Signals on Elections, NY Times, Mar. 9, 2006.


� See, U.S. v. New York State Board of Elections, Civil Action No. 06-CV-0263 (GLS) (N.D.N.Y. 2006).
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