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          1  COMMITTEE ON PUBLIC SAFETY

          2                 CHAIRPERSON VALLONE: Welcome,

          3  everyone.  Please turn off your cell phones.

          4                 Today we consider two bills and a

          5  resolution that confronts the problem of public

          6  safety on our streets, drag racing and failing to

          7  yield to an emergency vehicle.

          8                 I sponsored Intro. 364, which

          9  increases the penalties for drag racing.  There has

         10  been many incidents recently of people getting hurt

         11  in drag racing incidents.  Fortunately, I just

         12  learned that the incident on Francis Lewis recently,

         13  was not a drag racing incident, although it was

         14  reported in the press that way.  But there have been

         15  others in Queens and elsewhere, in fact throughout

         16  the country, which were the impetus behind this

         17  bill.

         18                 Despite the best efforts of the

         19  police department as reflected, for example, in the

         20  recent crackdown on drag racing in the Bronx and

         21  Brooklyn, dubbed Operation Dragnet, repeat offenders

         22  moved back to the streets because penalties imposed

         23  for the drag racing do not reflect the seriousness

         24  of the crime.

         25                 Under the State Vehicle and Traffic
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          2  Law, drag racing merits only imprisonment of up to

          3  30 days or a fine between $300 and $525 for a first

          4  conviction.  For a second conviction, which must

          5  occur within 12 months of the first violation, the

          6  jail term can be up to six months and a fine between

          7  $525 and $750.                     Under my bill,

          8  these fines are doubled, so that for the first

          9  conviction you can get up to six months in jail and

         10  a $600 fine and for the second, one year in jail and

         11  $1,000 fine.  Also significantly, instead of

         12  requiring the offense to occur within 12 months, my

         13  bill imposes the harsher penalty, if you commit the

         14  acts within ten years of each other.

         15                 The bill should also assist the

         16  police department in preventing and apprehending

         17  drag races in one other important respect.  As

         18  demonstrated by Operation Dragnet, the police also

         19  arrested spectators for illegal activity, such as

         20  not using seat belts, cracked or tinted windows and

         21  unlicensed motor vehicle operation.  My bill would

         22  allow the police to arrest an individual who with

         23  the intent of being a spectator, attends any illegal

         24  drag racing event.  The penalty for being a

         25  spectator is up to 15 days in jail and a $250 fine.
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          2                 Based on our research, and again done

          3  by Counsel Ted Baecher who was essential, as usual,

          4  in drafting this legislation based on our research,

          5  Texas and San Diego have a similar statue and other

          6  states have pending proposals.  I believe the

          7  spectator provision is significant because it

          8  penalizes those, who in essence aid and abet drag

          9  racing and second, mindful of the Constitution,

         10  ensures that those who just happen to arrive at the

         11  scene without the reckless intent, are not

         12  penalized.

         13                 Cars are dangerous and can easily

         14  kill if used in drag racing on the streets, day or

         15  night.  Greater penalties are needed so that all

         16  police and prosecutors need to prove is that the

         17  person participated in a drag race, without showing

         18  that the acts were done recklessly or with a

         19  depraved indifference to human life. That's why I

         20  called on the State Legislature to make drag racing

         21  a felony.  That's important and many people don't

         22  realize that. Unless you prove reckless

         23  endangerment, which is depraved indifference, which

         24  is akin to throwing a bomb in a crowd or taking your

         25  car up on a crowded sidewalk, you can't get a felony
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          2  for drag racing.  That can only happen after the

          3  drag race occurs.

          4                 I want the State Legislature to make

          5  it a felony to participate.  The police don't have

          6  to prove that at 4:00 o'clock in the morning that

          7  there was some sort of depraved indifference. You

          8  don't have to wait for the drag racing to occur to

          9  charge the felony.

         10                 Before I move on to the failure to

         11  yield, Inspector Graf, I believe you said about

         12  Operation Dragnet, "if you drag, we snag", which we

         13  liked.

         14                 INSPECTOR GRAF: Yes, I did say that.

         15                 CHAIRPERSON VALLONE: So we would like

         16  to add to that now, with the arrest of the

         17  spectators, that we are going to arrest both the

         18   "fast and the curious".  So we can turn a phrase

         19  too.

         20                 Now with regard to failing to yield,

         21  we have introduced Intro. 343.  Now we have all been

         22  in a situation where you hear the sirens or the

         23  police car, a fire engine or an ambulance behind you

         24  and you pull over, but you notice that the other

         25  drivers don't do that and therefore the emergency
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          2  vehicle is blocked.  This is often a life or death

          3  event where a second can make a difference.  It's

          4  callous and beyond the pale that anyone would refuse

          5  to yield to such vehicles, particularly here in New

          6  York City when the streets are crowded and congested

          7  it's even more important.

          8                 Amazingly, current law provides the

          9  equivalent of a parking ticket for failure to yield.

         10    The penalty is $150 for a first offense, $300 for

         11  a second and $450 for a third and they must always,

         12  the offenses must occur in an 18 month period, which

         13  is ridiculous.  Who gets pulled over three times

         14  within an 18 month period for failure to yield.

         15                 Under my proposal, we begin double

         16  jail terms, double the fines.  In addition the

         17  period, which the crimes must occur to be eligible

         18  for the harsher penalty, is moved to ten years.  Our

         19  streets need to be safe and I believe these two

         20  bills and resolutions will go a long way to ensure

         21  that those who engage in dangerous behavior are

         22  appropriately penalized.

         23                 Before we hear from the police

         24  department, I would like to introduce Council Member

         25  Sarah Gonzalez, who believes so fervently on these
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          2  issues that she was supposed to be a keynote speaker

          3  this morning at a graduation, but decided instead to

          4  come here and show support.

          5                 So we -- oh I didn't see that, okay.

          6  I don't know how Allen manages to sneak anywhere,

          7  but Allen snuck in behind me. Thank you Allen

          8  Jennings for showing up this morning.  Also, Council

          9  Member Phil Reed, who is the prime sponsor of a

         10  racial profiling bill that we hope to be voting on

         11  this morning, as long as we can get a quorum.  The

         12  reason we are a little short on Council Members is

         13  because we worked well into the morning last night,

         14  as many of you know on the budget.  And there are

         15  also many of our members right now in budget

         16  negotiating.  We hope to have more with us soon.

         17                 Inspector Graf, we welcome you and

         18  Susan Petito, as usual and we look forward to your

         19  testimony.

         20                 INSPECTOR GRAF: Thank you.  Good

         21  morning Mr. Chairman and Members of the Council.  I

         22  am Inspector Richard Graf, the Commanding Officer of

         23  the New York City Police Department, Highway

         24  District.  On behalf of Police Commissioner Ray

         25  Kelly, Chief of Transportation Michael Scagnelli,  I
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          2  am pleased to be here to express the Police

          3  Departments support of the two bills before you

          4  today.  Each bill represents a commendable

          5  initiative to increase criminal penalties for

          6  dangerous conduct, which places the safety of the

          7  public at risk.

          8                 Intro. 343 enacts an Administrative

          9  Code provision, which mirrors a prohibition

         10  contained in Section 1144 of the New York State

         11  Vehicle and Traffic Law, against failing to properly

         12  yield the right- of- way to authorized emergency

         13  vehicles.  The bill increases the maximum fine,

         14  doubles the potential term of imprisonment and

         15  lengthens from 18 months to ten years the term

         16  within, which multiple convictions will increase the

         17  penalties.  We support the Council's intention to

         18  better deter irresponsible conduct by drivers who

         19  ignore the need for emergency vehicles to pass,

         20  thereby hindering the lifesaving efforts of police

         21  officers, firefighters and emergency medical

         22  technicians.

         23                 We suggest two modifications to the

         24  language of the bill.  First, the bill directs

         25  drivers to stop until the emergency vehicle passes,
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          2  unless otherwise directed by a police officer.  It

          3  is suggested that authorized police department

          4  employees, such as traffic enforcement agents, be

          5  added to the bill in this context, since they may

          6  also direct drivers to move under appropriate

          7  circumstances.

          8                 Secondly, the bill states that a

          9  violation of its provisions constitute a traffic

         10  infraction.  However, the penalties of imprisonment

         11  listed in the bill raise the offense to what would

         12  be considered a misdemeanor level under the Penal

         13  Law.  Traffic infractions are primarily adjudicated

         14  at the Traffic Violations Bureau, where the only

         15  possible penalties are fines.  Penalties of

         16  imprisonment lie outside the scope of the Traffic

         17  Violations Bureau.  Therefore, if the desired effect

         18  of the bill is to impose or increase possible

         19  penalties of imprisonment, it is suggested that the

         20  reference to traffic infraction be removed.

         21                 CHAIRPERSON VALLONE: Inspector, just

         22  before we continue to move on, we appreciate your

         23  input and we intend to make both those changes.

         24  Thank you for bringing that to our attention. I just

         25  wanted to clarify regarding the first change,
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          2  traffic enforcement agents.  Is there anyone else

          3  specifically you believe we should put in the bill

          4  that would be able to direct traffic in this

          5  situation?

          6                 INSPECTOR GRAF: School crossing

          7  guards, who are at the vicinity of schools while

          8  crossing children could play a positive role in

          9  this.  But primarily, the law enforcement arm in New

         10  York City, as it relates to traffic, would be police

         11  officers and traffic control agents of the Parking

         12  Enforcement District, which is part of the NYPD.

         13                 CHAIRPERSON VALLONE:  Thank you.

         14                 COUNCIL MEMBER JENNINGS: Mr.

         15  Chairman, on occasion, doesn't the Fire Department

         16  as well, direct traffic?

         17                 CHAIRPERSON VALLONE: That's a good

         18  question.  It's actually what my follow- up was

         19  going to be.  Council Member Jennings points out the

         20  fact that perhaps there might be an occasion where a

         21  firefighter might tell you to either stay at a

         22  certain location or move the car for EMS personnel.

         23  What is your position on that?

         24                 INSPECTOR GRAF: When engaged in a

         25  life- rescue operation, it would be an advantage to
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          2  have these also included in those authorized to

          3  direct traffic to the side of the road.

          4                 With respect to Intro. 364, the

          5  Police Department strongly supports this legislative

          6  initiative, which addresses dangerous and reckless

          7  conduct by drivers engaged in drag racing or other

          8  high- risk vehicle exhibitions. We would point out

          9  that although every instance of illegal racing is a

         10  matter of concern, the level of street racing

         11  accidents is not increasing in New York City,

         12  notwithstanding an estimated 50 percent increase

         13  nationwide, as reported in the legislative findings.

         14    In fact, it should also be noted that the incident

         15  that we previously mentioned on Francis Lewis

         16  Boulevard, was incorrectly reported by the media and

         17  did not involve drag racing.

         18                 The bill enacts a new Administrative

         19  Code section similar to VTL Section 1182 with some

         20  key differences.  The criminal penalties are

         21  significantly increased and the scope of the bill

         22  includes races held not only on public streets and

         23  highways, but also on sidewalks and in public or

         24  private parking lots or areas.  The bill also seeks

         25  to address conduct before an actual race is held by
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          2  defining "participation" in a speed contest to

          3  include revving engines and any other activity prior

          4  to acceleration.  We are concerned that the scope of

          5  these activities might be too broad and capture

          6  otherwise innocent or innocuous conduct.

          7                 We welcome the opportunity to work

          8  with the Council to draft additional language, which

          9  might clarify the scope of the bill, perhaps by

         10  describing circumstances, which reasonable lead one

         11  to believe that a speed contest has taken place or

         12  is imminent, such as the presence of a canister of

         13  apparently holding nitrous oxide attached to a

         14  vehicle, or an explicit invitation to race, a

         15  starting or ending point marked in some way or the

         16  wagering on the race's outcome.

         17                 It would also be important to remove

         18  any inference from the bill that vehicles must

         19  engage in a speed contest by driving side- to- side

         20  in order to be in competition.  Some contests are

         21  conducted by one vehicle driving against a clock

         22  rather than two vehicles driving simultaneously.  In

         23  addition, you might consider including in the bill

         24  the kind of reckless behavior sometimes occurring in

         25  these circumstances, such as wheelies, which would
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          2  be the raising of the vehicle vertically and

          3  doughnuts, commonly known as the spinning of the

          4  vehicle rapidly around in a circle.

          5                 One aspect of the bill, which might

          6  need to be reconsidered, is the establishment of a

          7  spectator violation.  The bill provides that a

          8  person traveling to a location with the intent of

          9  being a spectator is liable, but it is unclear how

         10  that intent might be proven.  Again, the scope of

         11  the bill might capture otherwise innocent or

         12  innocuous behavior.  We suggest that the observable

         13  behavior of the spectator be the controlling element

         14  of this offense, such as wagering on the outcome or

         15  actively encouraging the participants to race.

         16                 We appreciate the Council's attention

         17  to these public safety issues addressed in both

         18  bills and we look forward to working with you to see

         19  them become law.  I will be pleased to answer any

         20  questions you may have.

         21                 CHAIRPERSON VALLONE: Thank you

         22  Inspector.  First a housekeeping announcement to the

         23  members that are here.  There are four of us, one is

         24  across the hall, so please we are very close to

         25  having a quorum so let's try to stay in the room and
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          2  as soon as we get one more person we are going to

          3  grab Council Member Foster from across the hall at a

          4  different hearing so we are able to have our vote.

          5  On a direct reflect, I have to bribe Allen Jennings

          6  with a doughnut to get him to stay in the room.

          7                 Inspector, with regard to drag racing

          8  arrests, approximately how many arrests happen in

          9  every year.  Let's say in this year.

         10                 INSPECTOR GRAF: Well the issue of

         11  addressing drag racing is an ongoing operation by

         12  each precinct Commanding Officer that experiences

         13  this condition.  Since April, Operation Dragnet,

         14  which was the appropriate name given to the NYPD's

         15  Enforcement Operation directed at the illegal drag

         16  racing on our City streets, had resulted in 58

         17  arrests thus far since April.  The arrests range

         18  from reckless endangerment, drag racing, intox

         19  driving, stolen vehicles, suspended licenses,

         20  forgery, warrants, possession of weapons.  So there

         21  are many arrests that have been directly attributed

         22  to Operation Dragnet in our commands.

         23                 CHAIRPERSON VALLONE: So that we can

         24  compare Operation Dragnet, what would normal, your

         25  usual amount of drag racing arrests over a year be.
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          2                 INSPECTOR GRAF: Significantly less.

          3  I don't have those statistics, but I assure you that

          4  with this stepped up enforcement operation targeting

          5  hard- core locations, we are hitting the nail right

          6  on the head.

          7                 CHAIRPERSON VALLONE: We applaud

          8  Operation Dragnet and that was one of the impetuses

          9  behind this legislation because we want to make sure

         10  you have the tools.  I mean all you can do is make

         11  the arrests and then it's up to the DAs to actually

         12  make sure that these people don't get back on the

         13  streets and both of you need the tools to do that.

         14                 The arrests themselves, I know that

         15  in Queens on Francis Lewis Boulevard in the past at

         16  least, it's been a huge problem, you have

         17  significantly reduced that with your operations and

         18  then Cross Bay Boulevard. What locations throughout

         19  the City are primary locations for these sort of

         20  drag race arrests?

         21                 INSPECTOR GRAF: When we began

         22  Operation Dragnet, you requested of all Precinct

         23  Commanders to identify locations that have been

         24  brought to their attention by their own observation

         25  and by community complaints.  Initially we targeted
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          2  two locations, one in Brooklyn and one in the Bronx.

          3    The operation that was underway in Brooklyn was

          4  primarily on Flatlands Avenue in the vicinity of

          5  Fountain Avenue, which had been considered a

          6  historical location for drag racing.  In the Bronx,

          7  the area targeted was in the vicinity of Esriga

          8  (phonetic) Avenue in the Bronx, both of which, again

          9  had a historical reference to drag racing.

         10                 By putting targeted resources at

         11  these locations over the last few months we have had

         12  32 vehicles seized, specifically at and near these

         13  locations.  These vehicles range from those used by

         14  drag racers, to those used by intoxicated drivers,

         15  to those that were stolen and many other types of

         16  vehicle situations where we have seized cars.

         17                 CHAIRPERSON VALLONE: Tell us a little

         18  bit about the types of vehicles nowadays that are

         19  used in drag racing because I am aware of the fact

         20  that they are completely different than they were

         21  back in my day, but perhaps you can give us some

         22  insight into that.

         23                 INSPECTOR GRAF: In your day Mr.

         24  Chairman and in mine, drag racing vehicles might

         25  have been considered the muscle cars.
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          2                 CHAIRPERSON VALLONE: Excuse me, could

          3  we be a little more precise about your day, you

          4  know.

          5                 INSPECTOR GRAF: About six, seven

          6  years ago.

          7                 CHAIRPERSON VALLONE: Okay. That's

          8  back in the days, they say. All right thank you.

          9                 INSPECTOR GRAF: Or maybe we should

         10  talk about in our day then.

         11                 CHAIRPERSON VALLONE: There is a

         12  benefit for having seniority.

         13                 INSPECTOR GRAF: Muscle cars, let get

         14  into that for a moment, large engine 396 engines,

         15  427s, 442s et cetera.  We don't find that in

         16  existence any longer.  What we find now being used

         17  primarily by those engaged in drag racing are

         18  smaller, four cylinder engines, many of them

         19  aluminum heads and the introduction of nitrous oxide

         20  also is a factor which raises the mile per hour

         21  during a drag racing operation.

         22                 CHAIRPERSON VALLONE: Inspector, if I

         23  just might beg your indulgence for a moment while we

         24  do some housekeeping here. We've been joined by

         25  Council Member Katz, Council Member Foster, Council
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          2  Member Reed and let me applaud you all for getting

          3  here. I know that this isn't your first stop of the

          4  day, after we all worked until well past midnight

          5  last night.  So thank you all for coming in so we

          6  could have a quorum because we have a very important

          7  bill that's back on before our Committee.  Before I

          8  recognize Phil Reed, the Chairman of this bill, let

          9  me say a few words.

         10                 As you recall, we received testimony

         11  regarding the racial profiling bill in February of

         12  2004 and we voted it out on June 2 and the bill was

         13  sent to the full Council.  But, never let it be said

         14  that we don't take everyone's opinion into

         15  consideration and there were some concerns expressed

         16  about some of the language in the bill and Council

         17  Member Reed worked very earnestly with the New York

         18  Civil Liberties Union and we made a small change in

         19  the bill.  We've changed the word practice to the

         20  word act, to make it clear that even one instance of

         21  racial profiling is against the law. This change

         22  after, again after Phil Reed's efforts, the change

         23  is supported by the Mayor and the Police

         24  Commissioner.  Otherwise the bill remains the same,

         25  the same form it was in when we originally voted on
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          2  it.

          3                 As the members may recall, religion

          4  has been added to race, ethnicity, and national

          5  origin as a prohibitive determinative factor, to

          6  initiate law enforcement action.  And the definition

          7  of law enforcement officer includes not only the New

          8  York City Police Department, but all peace officers

          9  employed by the City of New York and special

         10  patrolmen appointed by the Police Commissioner.

         11  This expansion now means that among others, traffic

         12  enforcement agents, school security officers, CUNY

         13  security guards and the like are subject to

         14  prohibitions against racial profiling.

         15                 Let me acknowledge again Council

         16  Member Reed, the prime sponsor of the legislation,

         17  thank the Bloomberg Administration and Police

         18  Commissioner for working with us and let me turn the

         19  floor over to Council Member Reed for a few words.

         20                 COUNCIL MEMBER REED: Well very few.

         21  I really want to thank the Chair and my colleagues

         22  for their indulgence.  As the Chair indicated, it is

         23  a terrific bill, a new beginning I think. When we

         24  passed this on June 2nd, one or two objections were

         25  raised and we wanted in this bill to do it in the
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          2  spirit of inclusiveness, to make sure that there was

          3  as many people buying into this as possible.

          4                 As you all know as veteran

          5  legislators, the key to a good bill is that there is

          6  some elements of it, as we did last night, that

          7  probably you'll find that nobody's happy with all of

          8  it, but in collective we could say this is good

          9  legislation and move forward.   So we were able to

         10  do that.

         11                 I also want to thank Susan Petito of

         12  the Police Department for her efforts and

         13  willingness to go back and look at it again.  So

         14  thank you Mr. Chair for your leadership on that and

         15  I certainly enthusiastically ask people to vote aye

         16  a second time on our racial profiling bill.  Thank

         17  you.  Anti- racial profiling bill.

         18                 CHAIRPERSON VALLONE: That's how

         19  important we believe this is, we are going vote

         20  twice.  Call the vote please.

         21                 COUNCIL CLERK: Vallone

         22                 CHAIRPERSON VALLONE: I vote aye.

         23                 COUNCIL CLERK: Reed.

         24                 COUNCIL MEMBER REED: Aye.

         25                 COUNCIL CLERK: Foster.
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          2                 COUNCIL MEMBER FOSTER: Aye.

          3                 COUNCIL CLERK: Jennings.

          4                 COUNCIL MEMBER JENNINGS: Aye.

          5                 COUNCIL CLERK: Katz.

          6                 COUNCIL MEMBER KATZ: Aye.

          7                 COUNCIL CLERK: Gonzalez.

          8                 COUNCIL MEMBER GONZALEZ: Aye.

          9                 COUNCIL CLERK: Dilan.

         10                 COUNCIL MEMBER DILAN: Aye.

         11                 COUNCIL CLERK: By a vote of seven in

         12  the affirmative, zero in the negative and no

         13  abstentions, the item is adopted.  The roll will be

         14  held open by request of the Chair.

         15                 CHAIRPERSON VALLONE: Several members

         16  have informed me that they are on their way and that

         17  will be voting aye.  I welcome Council Member Dilan.

         18    Thanks for the weather report.

         19                 Inspector, sorry about that, you were

         20  explaining to us the cars that are used nowadays by

         21  drag racers.  Tell us a little bit more about the

         22  drag racing culture and what you find now that is

         23  going on in the streets.

         24                 INSPECTOR GRAF: We have found that

         25  the culture includes, those who wish to participate
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          2  in drag racing, often times meeting at off- site

          3  locations.  They could meet at a diner, a parking

          4  lot, a movie theater, discuss the drag racing

          5  operation, make their arrangements and then drive

          6  off to the site, where then they would hope to

          7  engage in the actual drag racing operation.

          8                 Therefore by monitoring, not just the

          9  site where drag racing has occurred, but also by

         10  paying specific attention to those locations where

         11  often times they meet, we are able to interdict the

         12  operation before it gets off.

         13                 CHAIRPERSON VALLONE: Without

         14  revealing any details that shouldn't be unpublic

         15  about how you do stop these type of operations, what

         16  type of police work does Operation Dragnet entail.

         17                 INSPECTOR GRAF: Dragnet entails the

         18  use of specialized units within the department,

         19  including the use of under cover officers, patrol

         20  borough task forces, tow trucks, highway patrol, all

         21  with the view towards helping the precinct of

         22  concern address this condition.

         23                 CHAIRPERSON VALLONE: The drag races

         24  themselves, when you do make the arrests, are they

         25  people with prior records for this type of incident?
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          2    What sort of people are involved in this?

          3                 INSPECTOR GRAF: Well, the prior

          4  criminal history is something that goes after

          5  obviously, after the time of arrest.  So when we

          6  apprehend the individuals charged with these

          7  offenses, initially we are unaware of their prior

          8  history.  That is only developed down the criminal

          9  process, so at this point I do not know the criminal

         10  past of those who we arrest at the time.

         11                 CHAIRPERSON VALLONE: Obviously you

         12  would not know it at the time of arrest, but from

         13  your experience, and I don't know the answer to this

         14  question, when you arrest people for drag racing,

         15  are these people who have been involved in prior

         16  drag races even because you know them by face or a

         17  name or a car or because they have been arrested

         18  previous at different locations or from other states

         19  elsewhere in the country?

         20                 INSPECTOR GRAF: That might be known

         21  by those who are in the undercover capacity or

         22  perhaps even precinct personnel who have been, as I

         23  said earlier, dealing with this condition for a long

         24  time.  I am unfamiliar with the faces.  I have just

         25  been part of the actual operation to interdict and
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          2  to apprehend those involved in the actual operation.

          3    So again, I don't have the background and the

          4  history on those who have previously engaged in

          5  this.

          6                 CHAIRPERSON VALLONE: I'm sure we'll

          7  get that from you then after today.  We also, when

          8  we were speaking earlier, you mentioned many of

          9  these people come from outside the locations

         10  obviously and even outside the state to either

         11  participate or attend these drag races.  Can you

         12  elucidate a little bit on that.

         13                 INSPECTOR GRAF:  Yes, even my own

         14  observation I have spent many days and evenings out

         15  there as well, monitoring the condition.  It's been

         16  my own observation that I've seen vehicles, which I

         17  would tend to believe would be interested in the

         18  drag racing culture, if you will, coming from out of

         19  state, only to drive by the site, see nothing going

         20  on, check out the usual hang outs, see nothing going

         21  on and then just head right back onto the parkway

         22  and disappear.

         23                 So the culture is apparently known to

         24  others outside the state and I venture to say that

         25  those who travel the far distance for no reason
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          2  aren't coming back, because there is just no

          3  activity for them to engage in.

          4                 CHAIRPERSON VALLONE: Again, that's

          5  because of your efforts and we commend you for that.

          6    Regarding charges that you use after you make

          7  arrests.  I assume that you charge on occasion

          8  reckless endangerment as a felony.  Now, what do you

          9  find and you realize our resolution is going to call

         10  on the state to make it a felony to participate, so

         11  you don't have to wait for the reckless endangerment

         12  to occur.  What is your position on that.

         13                 INSPECTOR GRAF: I recognize the

         14  concern that you've voiced regarding the misdemeanor

         15  only aspect of this.  The reckless endangerment in

         16  the second degree, which is the common charge that

         17  we have charged offenders with, yes it is a

         18  misdemeanor.  Realizing that in order to get to the

         19  first degree of reckless endangerment, which is a

         20  felony, there are elements that need to be satisfied

         21  in the penal law, both the culpable mental state and

         22  the actual operation and threat to harm.

         23                 In order to get the first degree,

         24  reckless endangerment charge, we have to show a

         25  depraved indifference to human life.  When our
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          2  charges are brought up, we of course have to deal

          3  with District Attorney's offices and there has been

          4  a greater emphasis given on the misdemeanor charge,

          5  where we merely have to prove the reckless conduct,

          6  rather than a depraved indifference to human life.

          7  Even in your Resolution 337, the Council has

          8  recognized that task of trying to get a conviction

          9  for the felony knowing that we have a depraved

         10  indifference to human life that we have to prove

         11  beyond a reasonable doubt.

         12                 By virtue of an enactment of the

         13  State Legislature on the bill that you proposed,

         14  making drag racing in and of itself a felony, I

         15  think we have satisfied the goals of this bill.

         16                 CHAIRPERSON VALLONE:  Thank you for

         17  your support in that.  I also believe it is very

         18  important to be able to charge a felony without

         19  waiting for someone, when someone's life is in

         20  danger.

         21                 You testified and you came up with

         22  certain additional changes, which we will obviously

         23  look into and I don't see any reason they wouldn't

         24  be in the bill, such as eliminating the requirement

         25  that they drive side- by- side and adding certain
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          2  behaviors such as doughnuts and things of that

          3  nature and I think those are great suggestions.  But

          4  we seem to differ a little bit where it comes to

          5  spectators.

          6                 You said that you want to make

          7  certain that you don't want any, I'm just reading

          8  from your testimony, any innocent or innocuous

          9  behavior to be made illegal and therefore you want

         10  the observable behavior of the spectator be the

         11  controlling element of the offense.  Now, we

         12  obviously feel as strongly as you do, that people

         13  who happen upon a scene shouldn't be arrested and

         14  that is why, this is a very complicated area, we

         15  understand that, and we are going into an area

         16  that's only been in one or two other places in the

         17  country.

         18                 We have put a requirement into this

         19  bill that people travel to the scene with the intent

         20  of being a spectator at this event.  Therefore in

         21  that way we hope to eliminate the possibility that

         22  somebody walking home from work or happening upon an

         23  event such as a street musician or something like

         24  that, just happens to see what's going on here and

         25  gets arrested.  We had a discussion about this, but
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          2  I wanted to get your thoughts on our requirement

          3  that you actually travel to the scene and whether or

          4  not that would assist you in making arrests at these

          5  locations.

          6                 INSPECTOR GRAF: Well, I believe that

          7  an important element of this is to ensure that we

          8  exclude those who happen to be passing by, on their

          9  way home or to work, who merely stop to see a street

         10  happening and ask what's going on.  It has to be

         11  clear that these folks would not be taken for

         12  loitering for the purpose of engaging in or

         13  participating in or being a spectator to a drag

         14  racing event.

         15                 We would require a surety or a

         16  reasonable cause to believe that the person is there

         17  for the purpose of furthering the drag racing

         18  operation and that might have to be done through

         19  inquiry, what's going on here.  We would need

         20  statements, we would need observation, where did you

         21  come from, why are you here.  So, we are cautious of

         22  the provision that deals with the spectators, as you

         23  propose.

         24                 I can tell you with Operation

         25  Dragnet, and perhaps even prior to Operation
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          2  Dragnet, we have been giving, we the Police

          3  Department, have been giving attention to the

          4  spectators.  Over the first few weeks of this

          5  Operation Dragnet, back in April, when the

          6  spectators were not showing up, before we were able

          7  to interdict, we were able to take enforcement

          8  action against many spectators since they too drove

          9  to the site in vehicles.  So we checked their cars,

         10  many were not wearing seat belts, many had tinted

         11  windows and while standing there urinating in

         12  public, open alcoholic consumption, disorderly

         13  conduct, so we have been addressing the spectators

         14  without the introduction of this bill.

         15                 So what we are concerned about, is to

         16  ensure that if we are going to address the spectator

         17  as part of this operation by his loitering for the

         18  purpose of viewing, that we have to ensure that we

         19  are not getting the innocuous or unintended behavior

         20  captured as well.

         21                 CHAIRPERSON VALLONE: You are

         22  absolutely right and I think we actually are in

         23  agreement here, even though it may not sound that

         24  way, because your undercovers are on the scene

         25  making these arrests on spectators and we commend
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          2  the imaginative use of police work to do this, are

          3  making observations, as you said, of tinted windows,

          4  of littering, urination, things like that but if

          5  someone comes to the location from Jersey to watch

          6  it, without tinted windows and doesn't urinate, this

          7  section would give you the opportunity, the

          8  undercover to ask them what are you doing here. When

          9  they say they came from Jersey to do this, you now

         10  have probable cause for an arrest.  So I think we

         11  are on the same page for not arresting innocent

         12  people.  It's going to require investigation and

         13  police work, just the same as you are doing now with

         14  regarding tinted windows and things like that.  But

         15  I think it will go a long way.

         16                 We have been joined by Council Member

         17  Yassky.  Thank you sir and we would like to get your

         18  vote on the racial profiling bill, which we voted on

         19  moments ago.

         20                 COUNCIL MEMBER YASSKY: I vote aye and

         21  Mr. Chair I'm going to beg your indulgence.  I'm

         22  also a member of the Education Committee, which is

         23  next door and I'm going to rejoin that hearing.

         24                 CHAIRPERSON VALLONE: Thank you for

         25  coming back Council Member.  Council Member let me

                                                            32

          1  COMMITTEE ON PUBLIC SAFETY

          2  thank you also for your assistance on the racial

          3  profiling bill.

          4                 I am now going to turn it over to

          5  Council Member Jennings for some questions.

          6                 COUNCIL MEMBER JENNINGS: Inspector,

          7  were you suggesting a felony after how many offenses

          8  for drag racing.

          9  After first offense, first time one's drag raced,

         10  they should be charged with a felony?

         11                 INSPECTOR GRAF: Well, the bill as

         12  proposed is asking, as I understand it, State

         13  Legislature to enact the bill to make the current

         14  Vehicle and Traffic Law 1182 a felony, with no prior

         15  need to have a conviction for it.

         16                 COUNCIL MEMBER JENNINGS: So a young

         17  person, 17 years- old, the first time they get

         18  caught drag racing, they should be charged with a

         19  felony.

         20                 INSPECTOR GRAF: This is what is being

         21  proposed by Council.

         22                 COUNCIL MEMBER JENNINGS: Okay.  How

         23  do you feel.

         24                 INSPECTOR GRAF: We don't comment on

         25  resolutions.
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          2                 COUNCIL MEMBER JENNINGS: You don't

          3  comment on resolutions.  Okay.  You     stated

          4  earlier that drag racing in New York City is

          5  actually going down.  Is that correct?  Your

          6  testimony a while ago, did I hear it right?

          7                 INSPECTOR GRAF: There was an article

          8  that I believe was referred to in the bill that

          9  indicated either a nation- wide or a jurisdiction-

         10  wide outside New York City experienced an increase

         11  in injuries and deaths relating to drag racing.

         12  That has not been the experience here in New York

         13  City.  In fact, our accident investigation squad,

         14  which investigates fatal accidents, has to go back

         15  to 2002 for the last drag racing death.

         16                 COUNCIL MEMBER JENNINGS: So exactly

         17  what are the numbers here in New York City, drag

         18  racing deaths.  What are the numbers.

         19                 INSPECTOR GRAF: Well, we don't have

         20  numbers of those who have been killed in drag racing

         21  incidents in New York City since 2002.

         22                 COUNCIL MEMBER JENNINGS: So you had

         23  no person killed since 2002 --

         24                 INSPECTOR GRAF: -- While engaged in a

         25  drag racing operation.
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          2                 COUNCIL MEMBER JENNINGS: Has there

          3  been an increase in drag racing since 2002 or has

          4  there been a decrease in drag racing.

          5                 INSPECTOR GRAF: Well drag racing,

          6  according to some, has been considered a tradition

          7  in New York City, as reported by the press.  And

          8  that tradition is over now.  So the number of drag

          9  racing incidents, I don't have a number of that, but

         10  they were occurring.

         11                 COUNCIL MEMBER JENNINGS: I never

         12  trust what the press says.  I want to know from the

         13  Police Department, regarding your operations, has

         14  there been an increase in drag racing since 2002

         15  until now.

         16                 INSPECTOR GRAF: I don't believe so.

         17                 COUNCIL MEMBER JENNINGS: Has the drag

         18  racing gone down?

         19                 INSPECTOR GRAF: Significantly since

         20  dragnet.

         21                 COUNCIL MEMBER JENNINGS: And that's

         22  with the current penalty currently, right?  And has

         23  it gone down 50 percent, has it gone down 60

         24  percent?  When you say significantly.

         25                 INSPECTOR GRAF: I'm sorry sir, I
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          2  wouldn't have statistics to indicate how many we had

          3  before now.

          4                 COUNCIL MEMBER JENNINGS:

          5  Approximately --

          6                 INSPECTOR GRAF: I'm sorry.

          7                 COUNCIL MEMBER JENNINGS: I mean

          8  significant has a lot of remorseful meaning, when

          9  you say significant, I mean how big is significant.

         10                 INSPECTOR GRAF: We've had no drag

         11  racing incidents since Operation Dragnet made it's

         12  first impression on the streets.             COUNCIL

         13  MEMBER JENNINGS: That was 2002.

         14                 INSPECTOR GRAF: No sir.  Operation

         15  Dragnet, which was born in April of this year, we

         16  have not had since its inception in the first few

         17  weeks of that operation, where we have addressed

         18  this condition.  We have been monitoring the

         19  locations that were historically used by drag racers

         20  and with our intense interdiction, we have prevented

         21  drag racing from occurring.

         22                 COUNCIL MEMBER JENNINGS: So with the

         23  current laws and the current enforcement tools that

         24  you have, you have been very successful in stopping

         25  drag racing.
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          2                 INSPECTOR GRAF: In that it has been

          3  extremely labor intensive.  Many police resources

          4  have been dedicated to it.

          5                 COUNCIL MEMBER JENNINGS: Well if

          6  that's what you say --

          7                 INSPECTOR GRAF: Well needless to say

          8  if the penalties were stiffer, that might be more of

          9  a deterrent to the potential drag racer, that

         10  perhaps the police wouldn't have to be the ones to

         11  prevent it.  Perhaps the higher law or the greater

         12  penalty would aid in the prevention of the drag

         13  racing operation.

         14                 COUNCIL MEMBER JENNINGS: That what

         15  police does, right, to prevent crime you put more

         16  bodies out there to stop burglaries and stop

         17  robberies.  That's the whole idea why we need to put

         18  more money in the Police Department to hire more

         19  police officers, right?

         20                 INSPECTOR GRAF: We have given extra

         21  attention to the drag racing issue.  Since we now

         22  have it at a position where, if now we were able to

         23  step back and have the greater violation of

         24  law also help us, we could probably control drag

         25  racing by using less personnel and using the law to
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          2  our advantage to help prevent this problem.

          3                 COUNCIL MEMBER JENNINGS: Inspector,

          4  you're a Commanding Officer?

          5                 INSPECTOR GRAF: Yes.

          6                 COUNCIL MEMBER JENNINGS: In Highway 3

          7  or Highway 2?

          8                 INSPECTOR GRAF: In Highway District.

          9                 COUNCIL MEMBER JENNINGS: In Highway

         10  District.  I know there's three districts I'm aware

         11  of.  Is Highway 3 any particular district you're a

         12  Commanding Officer?

         13                 INSPECTOR GRAF: I'm a Commanding

         14  Officer of all the Highway Patrol Units.

         15                 COUNCIL MEMBER JENNINGS: Patrol

         16  Units.

         17                 Often I know along the Grand Central

         18  Expressway, people coming from Long Island or along

         19  the LIE, sometimes some people drive in a

         20  Thunderbird, they travel at 70 miles an hour, this

         21  bill somehow would end up including people who

         22  happen to be speeding along on the highway to be

         23  considered drag racing.

         24                 INSPECTOR GRAF: I think there has to

         25  be a greater understanding of what drag racing or
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          2  speed contests actually consist of.  When we talk

          3  about drag racing, we are talking about a

          4  competition among drivers.  And there is a clear

          5  distinction between drag racing or speed contests

          6  versus someone who is on that highway, where you

          7  just mentioned, that is driving at a high rate of

          8  speed.  Part of the highway patrol's function is to

          9  interdict those who are speeding, but I think we are

         10  talking about two different things.  We are talking

         11  about someone who is  speeding on a highway versus

         12  the reason for this bill, drag racing.

         13                 COUNCIL MEMBER JENNINGS: That's

         14  exactly the point that I want to make sure that we

         15  are talking about two different things. And I want

         16  to find out if for example Chairman Vallone is

         17  driving down there with his Thunderbird on the Grand

         18  Central Highway 90 miles an hour because he wants to

         19  get to City Hall and I decide to follow along with

         20  him in my Porsche to get there too,-

         21                 CHAIRPERSON VALLONE: Why are you

         22  getting the Porsche and I get the Thunderbird?

         23                 COUNCIL MEMBER JENNINGS: Because you

         24  want a Thunderbird don't you? Okay, I'm in the

         25  Porsche.  Does that mean the both of us, because I'm
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          2  following him to work and I'm travelling at the same

          3  rate of speed, we both end up being charged with a

          4  felony for speeding on the Grand Central Highway

          5  trying to get to work.

          6                 INSPECTOR GRAF: I think we're talking

          7  about two different things.  The historic drag

          8  racing as popularized in movies, written about,

          9  talked about, is including conditions whereby people

         10  stand, watch at least two vehicles clearly in

         11  competition with each other for the purpose of speed

         12  contests.  I believe you just described two speeders

         13  on the highway.

         14                 COUNCIL MEMBER JENNINGS: That's

         15  right.  Two speeders on the highway and could not a

         16  police officer seeing two people traveling on a

         17  highway at 70 miles an hour, or 75 miles an hour,

         18  because they are in close proximity with each other,

         19  consider them drag racing on the highway.

         20                 INSPECTOR GRAF: No.

         21                 COUNCIL MEMBER JENNINGS: Why not?

         22                 INSPECTOR GRAF: As I mentioned, we

         23  view drag racing as an organized event where at

         24  least two vehicles are involved in competition with

         25  each other, not what you've described, which is very
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          2  enforceable under current vehicle and traffic laws

          3  for speeding.  There is I think a difficulty in

          4  prosecuting what you have described as drag racing,

          5  when two people may be both speeding to work, unlike

          6  the current condition that we have experienced in

          7  our communities, where people meet, make

          8  arrangements, go to a site, have a flagman, off they

          9  go with certain cars, which have traditionally been

         10  used in connection with drag racing versus you and

         11  your station wagon and someone else in their SUV

         12  driving fast to work.

         13                 COUNCIL MEMBER JENNINGS: So if I hear

         14  you right Inspector, it's impossible that two people

         15  traveling, no matter how fast they are traveling

         16  together on the highway, they will never be charged

         17  with drag racing.

         18                 INSPECTOR GRAF: I can't say never.

         19  The facts that you described, two people driving

         20  fast to get to work --

         21                 COUNCIL MEMBER JENNINGS: Even if they

         22  went 90 miles an hour --

         23                 INSPECTOR GRAF: We have other ways of

         24  addressing that.  Again the key element of this is

         25  showing the competition and it might be difficult to
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          2  prove that the two folks racing onto work were

          3  competing with each other.  Whereas it is clear on

          4  our street and local conditions, as I have described

          5  how this unfolds, with agreements, understandings,

          6  prior actions, equipment, community complaints, all

          7  these things that are specifically directed at what

          8  has traditionally been understood and know as drag

          9  racing or speed contests.

         10                 COUNCIL MEMBER JENNINGS: My final

         11  question is regarding first amendment issues,

         12  regarding people gathering to watch a spectator

         13  sport. You have recommended that we not include that

         14  in the bill because it may violate peoples first

         15  amendment rights to assemble?   Is that my

         16  understanding?

         17                 INSPECTOR GRAF: We are talking about

         18  recommending that there has to be some overt act on

         19  the part of the spectator, coming there for the

         20  purpose of engaging with, supporting, there has to

         21  be this distinction between that person and the

         22  passer-by who stops and says, hey, what's going on.

         23                 COUNCIL MEMBER JENNINGS: Often drag

         24  racing involves young people, 17-year-olds, 18,

         25  21-year-olds and usually people associated with them
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          2  from high schools or from colleges.  Those young

          3  people who are gathering around to watch their

          4  friends drag race because they drove by in their car

          5  and saw a drag race come on and they happened to be

          6  in those same age groups, now they step on the

          7  sidewalk and park their car to watch drag racing.

          8  They are now assembling.  Are you saying it will be

          9  okay to charge them with a crime?

         10                 INSPECTOR GRAF: I believe the bill as

         11  proposed by the Council is suggesting that.

         12                 COUNCIL MEMBER JENNINGS: And what is

         13  your opinion from the Police Department regarding

         14  that.

         15                 INSPECTOR GRAF: That if it could be

         16  proven that they were here for the purpose of

         17  advancing drag racing, that they would be included.

         18  And it requires investigation, it requires

         19  observation, it requires hearing, listening, rather

         20  than just randomly taking people standing on the

         21  sidewalk.  That's why I voiced my concerns over the

         22  language. This is something that can be worked on.

         23  We don't have a final wording of this so that all

         24  would be comfortable as currently written.  It's not

         25  comfortable enough.

                                                            43

          1  COMMITTEE ON PUBLIC SAFETY

          2                 COUNCIL MEMBER JENNINGS: So people

          3  gathered together, young people on a sidewalk

          4  watching, even if they came and drove by and they

          5  saw a drag race take place, they got together on the

          6  sidewalk and they parked their cars to watch, now

          7  they are assembling.  You don't think that may raise

          8  to some Supreme Court concerns regarding ones first

          9  amendment rights to assemble, regardless if their

         10  intent even was to watch drag racing, their intent

         11  not to encourage it, but their intent to watch it

         12  because you know movies in Hollywood, you have Fast

         13  and Furious One and Fast and Furious Two, who knows

         14  when Fast and Furious Three is going to come out.

         15  There is a lot of young people who are excited about

         16  watching this type of activity so you are not

         17  concerned with they might be violating their first

         18  amendment rights by saying, well if you come to

         19  observe and watch people drag racing, you will be

         20  charged with a crime.

         21                 INSPECTOR GRAF: Well I voiced that

         22  concern.  The very point that I raised when I

         23  questioned the wording, in that it would take

         24  additional work between us to try to come up with

         25  language that would be appropriate.
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          2                 COUNCIL MEMBER JENNINGS: Do you think

          3  maybe this wouldn't be appropriate at all to include

          4  spectators?

          5                 INSPECTOR GRAF: I believe spectators

          6  are an intricate part of the drag racing operation.

          7  If we can have the wording so that it will address

          8  those who are specifically there for the purpose of

          9  loitering to foster drag racing, I think that would

         10  be appropriate.  But we need to distinguish between

         11  those people and those who are passing by in

         12  innocuous behavior.

         13                 COUNCIL MEMBER JENNINGS: Thank you

         14  Inspector.  Thank you Mr. Chairman.

         15                 CHAIRPERSON VALLONE: Thank you

         16  Council Member.  Many of those questions were more

         17  appropriately addressed to the sponsor of the bill,

         18  who is myself.  So, let me just mention for a second

         19  that I am not concerned with the 17- year olds who

         20  drive to a location to watch or drag race.  I'm

         21  concerned with the five- year old, who is going to

         22  get killed by the drag racers or the elderly woman

         23  crossing the street, which has happened in my

         24  neighborhood. And also when you said that the 17-

         25  year- olds who participate in a drag race would be
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          2  subject to a felony, you should know that there are

          3  17- year- olds who have a stolen credit card, who

          4  are subject to a felony.  A stolen credit card, as

          5  far as I know, never killed a five- year- old, so

          6  this is at least as serious as a credit card and

          7  that is why I believe that participation in a drag

          8  race first arrest should be a felony.

          9                 COUNCIL MEMBER JENNINGS: I understand

         10  where you are coming from Mr. Chairman and with all

         11  due respect I think stealing and murder and rape is

         12  in one part, I think of a young person racing a car

         13  does not rise near to the level of that.  Of course

         14  it could be reckless and often young people do

         15  reckless things but we have to all remember at one

         16  time all of us were young too and you and I are not

         17  that far from age 17 or age 21 and unfortunately

         18  young people do things that are reckless.  You have

         19  to understand misdemeanors is one thing in violation

         20  but felony is a very serious thing which could

         21  prevent someone from voting in the future, prevent

         22  someone from being employed in law enforcement or

         23  having certain jobs and I think it just broadly

         24  captures too many people for something that can be

         25   -- I think the fines can be maybe stiffer to
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          2  encourage the parents -- instead of having --

          3                 CHAIRPERSON VALLONE: You have to

          4  debate this some other time.

          5                 COUNCIL MEMBER JENNINGS: These cars,

          6  to put a felony on a young person for speeding for

          7  the first time I think it's not prudent.  Thank you.

          8                 CHAIRPERSON VALLONE: Okay. Well we

          9  disagree on that and I hope to change your mind

         10  before we vote.

         11                 First let me recognize Council Member

         12  Monserrate. Thank you for joining us.  We have just

         13  recently taken a vote on the racial profiling bill,

         14  which I know you have been very active in crafting

         15  and dealing with. I would like to give you an

         16  opportunity to vote and be heard on it if you wish.

         17

         18                 COUNCIL MEMBER MONSERRATE: Thank you

         19  Mr. Chair. First and foremost may I excuse myself.

         20  As you well know I Chair the Veterans Committee,

         21  which is having a hearing across the street and I'm

         22  on my way to two budget meetings with respect to the

         23  agreed upon budget with the Mayor last night.  So I

         24  am going to have to excuse myself again and I would

         25  like to commend you on your leadership and your
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          2  stewardship of this Bill Intro. 142- B  with respect

          3  to racial profiling and I vote in the affirmative.

          4  Thank you very much.

          5                 CHAIRPERSON VALLONE: Thank you

          6  Council Member. Council Member Gonzalez.

          7                 COUNCIL MEMBER GONZALEZ: Inspector

          8  Graf, thank you very much for your presentation.  I

          9  represent District 38 in Brooklyn and I have a

         10  question, which is probably related direct to drag

         11  racing, or maybe you could give me some guidance.

         12                 In my District I see a lot of cars

         13  that are geared up with double mufflers, the whole

         14  thing.  Is that something that is in the enforcement

         15  of the precinct if they see that type of thing.  I

         16  know if you have tinted glass that's inappropriate

         17  or if your inspection ticket is not there, or your

         18  brake lights are not there they are subject to

         19  possibly stopping.  But for example this morning I

         20  did see a car right next to our car with the double

         21  mufflers, the whole sound, which to me seems, from

         22  knowing from years ago the way the drag racing,

         23  young people get involved or whatever, that this is

         24  the type of equipped gear or cars they use. So are

         25  they enforcing in any way or is there some where
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          2  that we can report it, or is it the precinct.  I

          3  want to understand.

          4                 INSPECTOR GRAF: I think you described

          5  one of the characteristics of a car that does engage

          6  in drag racing.  One that has a modified systems to

          7  it, modifications including the introduction of

          8  nitrous oxide, as I mentioned to increase

          9  horsepower, modifications to exhaust systems, any

         10  modification that would help enhance the speed of

         11  the vehicle.  These laws that currently exist, which

         12  are enforceable by precinct personnel would include

         13  those such as a loud muffler, not a stock muffler

         14  that is emitting out a loud sound.

         15                 COUNCIL MEMBER GONZALEZ: Exactly.

         16                 INSPECTOR GRAF: Any police officer is

         17  authorized to issue a summons for a loud muffler

         18  that is not stock.

         19                 COUNCIL MEMBER GONZALEZ: Okay.  Well

         20  just my thought process is that this could be a

         21  deterrent to drag racing if we could get these

         22  owners to understand that they are doing something

         23  that is illegal.  Also I see them a lot in the

         24  adjacent garages in some of my community areas on

         25  the weekends and they are gearing them up and the
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          2  noise is incredible and it's for those purposes so I

          3  guess what we should do is either call 311 or --

          4                 INSPECTOR GRAF: Yes.

          5                 COUNCIL MEMBER GONZALEZ: Is that your

          6  suggestion. Okay.  Thank you.

          7                 INSPECTOR GRAF: You're welcome.

          8                 CHAIRPERSON VALLONE: Inspector, just

          9  a last question regarding the failure to yield to an

         10  emergency vehicle.  In your experience, what sort of

         11  problems are on our City streets.

         12                 INSPECTOR GRAF: A reluctance on the

         13  part of motorists to yield to the oncoming emergency

         14  vehicles.  Many of our streets, particularly in

         15  Manhattan, have painted markings on the pavement,

         16  indicating this is a fire lane and to be used by

         17  emergency vehicles as they approach.

         18                 My experience has been that drivers

         19  are just not forgiving enough to give way to the

         20  emergency vehicle.  By enacting these harsher

         21  penalties I think you are moving in the right

         22  direction.  But again, my experience has been like

         23  yours, that there is an acknowledgment that

         24  motorists are not yielding as they should for the

         25  purpose of allowing police, fire and EMS equipment
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          2  to pass through.

          3                 CHAIRPERSON VALLONE: That seems to be

          4  the general feeling among people that I have spoken

          5  to and in law enforcement that for some reason

          6  people don't move out of the way as fast as they use

          7  to.  I think it's time to send a message that that

          8  needs to happen.  Enforcing even the laws as they

          9  presently exist must be difficult because

         10  firefighters and EMS they are the ones -- usually

         11  people not moving out of the way for they don't

         12  ticket.  How does that normally happen?

         13                 INSPECTOR GRAF: Well I believe that's

         14  one thing we just discussed was if you were to

         15  include the firefighter or the EMS personnel while

         16  engaged in their operation to direct traffic away,

         17  not empowering them to write the summons, but if

         18  someone were to disobey that act, they would be

         19  subject to enforcement action by a police officer,

         20  traffic control agent who observed this activity. So

         21  what you are asking here is can the firefighter or

         22  the EMS personnel be authorized to direct people

         23  away, I say yes.  However, the issuance of the

         24  summons, no, but that act would be considered

         25  illegal subjecting that motorist to enforcement
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          2  action by someone who didn't witness it.

          3                 CHAIRPERSON VALLONE: Thank you.  But

          4  in order to summon someone for this offense, the way

          5  it works now and even the way it would work on the

          6  new law, because I don't believe we can do anything

          7  about it, would be that you would have to actually,

          8   -- a traffic enforcement agent or a police officer

          9  would have to actually observe this, who happened to

         10  be on the scene at the time.

         11                 INSPECTOR GRAF: Yes.

         12                 If it raises to the level of

         13  misdemeanor, the enforcement can be taken based on

         14  the total circumstances.  It would not have to be

         15  personally observed by the enforcer.

         16                 CHAIRPERSON VALLONE: What would raise

         17  it the level of misdemeanor?

         18                 INSPECTOR GRAF: Well, are you not

         19  suggesting that it be raised to a higher level with

         20  the penalties?  If enacted that would allow the

         21  enforcer to take action --

         22                 CHAIRPERSON VALLONE: Under the

         23  proposal.  I'm sorry. I didn't understand what you

         24  were saying.  That is a benefit, which I hadn't even

         25  realized. So thank you for pointing that out.  If
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          2  you make it an unclassified misdemeanor, it would

          3  not have to observed, it could be reported.

          4                 You're a genius Mr. Baecher, see that

          5  you didn't even realize it.

          6                 INSPECTOR GRAF: You got it right for

          7  the wrong reason.

          8                 COUNCIL MEMBER JENNINGS: Reported by

          9  whom?

         10                 CHAIRPERSON VALLONE: Any unclassified

         11  misdemeanor, or any misdemeanor, can be reported by

         12  a member of the public, any violation under the law

         13  has to be observed by a member of the force to give

         14  the ticket.  So, if we were successful in raising

         15  this to the level of misdemeanor, anyone, the same

         16  way you could report a pickpocket, could report

         17  someone for failure to yield.

         18                 COUNCIL MEMBER JENNINGS: Okay.

         19                 CHAIRPERSON VALLONE: You have a

         20  series of questions on that yes or no?  Even

         21  17-year-olds.

         22                 Inspector, thank you very much.  I

         23  know that you have been very successful.

         24                 COUNCIL MEMBER JENNINGS: I have a

         25  question.
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          2                 CHAIRPERSON VALLONE:

          3                 You do have a question?

          4                 COUNCIL MEMBER JENNINGS: Yes.

          5                 CHAIRPERSON VALLONE: I was this close

          6  to getting you out of here. Okay.

          7                 COUNCIL MEMBER JENNINGS: Is it a fine

          8  or imprisonment, or is it a fine and imprisonment?

          9  Because on one note here you have fine and

         10  imprisonment and I have this here.

         11                 CHAIRPERSON VALLONE: Again, this is a

         12  question, to me, as in every violation, every

         13  misdemeanor it's always a fine or imprisonment.

         14                 COUNCIL MEMBER JENNINGS: Okay.

         15                 CHAIRPERSON VALLONE: None of the laws

         16  I've proposed today have any mandatory imprisonment

         17  at all.

         18                 Okay, Inspector, thank you again for

         19  your testimony today.  We look forward to working

         20  with both you and Sue Petito in crafting these

         21  bills, and thank you for your suggestions.  I look

         22  forward to putting them into the bill.  I believe

         23  this is our last Public Safety hearing until

         24  September, so have a great summer.  I know, so you

         25  are disappointed in that.  We worked you hard this
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          2  year.  You never had this many Public Safety

          3  meetings before.  But, have a great summer.  We look

          4  forward to the fall.

          5                 INSPECTOR GRAF: Thank you.

          6                 CHAIRPERSON VALLONE: Oh, I'm sorry,

          7  we have Council Member Liu, who just snuck in under

          8  the gavel.  Thank you for joining us, we need to

          9  take your vote, so just hold on one second. You all

         10  can go though.  Don't worry.  Thanks.

         11                 Let me quickly also say that Council

         12  Member Liu is a co-sponsor with me on all the bills

         13  we discussed today, who is Chairman of the

         14  Transportation Committee.  He had other Committees

         15  to go to this morning, so Mr. Liu thank you for

         16  joining us today.

         17                 (Hearing adjourned 11:25 a.m.)
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