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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to access to the public areas of offices at which the city administers public benefits programs.

The Committee on General Welfare, chaired by Council Member Bill de Blasio, will meet on Monday, December 18, 2006, at 10:00 a.m. to consider Int. No. 359, which would amend the administrative code of the city of New York to allow advocates access to public areas of offices at which the City administers public benefits programs. 

Background 

Millions of New Yorkers utilize some form of public benefits administered by New York City. For example, as of October 2006, the City’s Human Resources Administration (“HRA”) administered Medicaid benefits to over two and a half million New Yorkers.
 In additional to public health insurance, New Yorkers utilize a variety of City-administered public benefits programs such as child care, job training, rental assistance, food stamps, cash assistance, public housing, and supportive housing. 

The public benefits application and recertification process can often be complex, confusing, and intimidating for applicants and recipients. Advocates contend that many of those who are eligible for a public benefits program either do not ultimately enroll, delay their enrollment, or do not receive the full amount of their benefits because they experience difficulties in the application and/or enrollment process. A recent study by the Urban Justice Center found that 46 percent of nearly 1,500 New Yorkers who were pre-screened as eligible for food stamps did not ultimately enroll in the program.
 Of those individuals, approximately 1 in 7 initiated some form of contact with HRA but still did not submit an application.
 According to the report, factors such as negative experiences at an HRA office or miscommunications with agency staff can deter or delay a potential applicant. One client in the study, for example, reported that HRA lost her application and then, once she completed a second application, miscalculated the amount of her food stamps benefit.
 This client did not enroll. Another client was given incomplete information regarding her financial records and had to visit the office at least three times before receiving her benefits.
 Of the participants in the study who were rejected by HRA, approximately 35 percent were denied benefits as a result of a documentation problem. Overall, half of the rejected participants did not receive benefits because of “hassles in the application process.”
 

Under federal law, an applicant may choose to have an advocate accompany him or her to a public benefits office for the purpose of providing assistance with the application process and eligibility determination.
  Similarly, New York State law permits an applicant “to appear with an attorney or other representative at any interview or conference with a representative of a social services district, whenever such interview or conference relates to questions of eligibility for public assistance and care, or the amount to which the person interviewed is or was entitled.”
  

From 1974 until approximately 1991, HRA allowed advocates who were not accompanied by an applicant to enter Job Centers and provide assistance to applicants based on a Second Circuit court decision holding that event though waiting rooms were not “traditional public fora” some expression was permissible.
  Subsequently, the Supreme Court decided several cases, which clarified that “a designated public forum, including a limited public forum, arises only when the government intends to create one.”
  Accordingly, HRA began enforcing a policy that limited HRA premises to the transaction of “official business” and activities specifically authorized by the agency, which in turn limited access to those who took part in transacting HRA’s official business.

In 1998, when representatives of several non-profit welfare advocacy organizations, including Make the Road by Walking (“MRBW”), were denied access to the waiting rooms of HRA Job Centers, MRBW and two welfare recipients filed a lawsuit against the agency, alleging that their federal and state constitutional rights had been violated.
  Representatives from MRBW had entered two HRA Job Center waiting rooms, begun speaking to applicants, and were asked to leave by HRA employees, who stated that MRBW did not have the required authorization from HRA.
  MRBW subsequently asked HRA to allow them and other welfare advocacy groups to enter Job Center waiting rooms on an ongoing basis for the purpose of providing information and assistance to applicants.  HRA denied that request and MRBW filed a lawsuit in federal district court, but the court found that HRA’s policy did not violate the plaintiffs’ constitutional rights.
   

In 2004, the Second Circuit upheld the district court’s decision, reasoning that the Job Center waiting rooms are nonpublic forums that HRA does not intend to open to the public.
  According to the Court: (i) HRA reasonably determined that allowing advocates unlimited access to waiting rooms did not serve the purpose of transacting “official business;” and (ii) could reasonably exclude advocates because they might disrupt the activities of the Job Centers.
  The Court based its holding on the determination that HRA did not exclude advocates based on their point of view, which would be unconstitutional; rather, advocates were excluded simply because they did not transact official business with the Job Center.
  While the Court held that MRBW and other advocates did not have a protected First Amendment right to access the waiting rooms, it did not preclude New York City from legislatively requiring the presence of advocates at Job Centers and other public benefits offices.

Other localities such as Los Angeles and San Diego, California allow advocates to enter public benefits centers, set up tables, and distribute information to applicants.
 Within New York State, the Erie County Department of Social Services allows a paralegal from Neighborhood Legal Services to be stationed at intake to help applicants seeking legal assistance.
 In New York City, advocates are allowed to set up tables in both family court and housing court.
 

Analysis

Int. No. 359 would add a new Chapter nine of title 21 of the administrative code of the City of New York that requires every city agency administering a public benefits program to permit advocates to enter the public areas of offices where claimants: (i) apply for or are evaluated for eligibility for the receipt of public benefits; and (ii) defend against termination of tenancy proceedings, or defend against termination of subsidy proceedings.  The bill was introduced to assist New Yorkers, especially those whose primary language is not English, in navigating the complicated process of applying or recertifying for benefits, and in termination of tenancy proceedings and termination of subsidy proceedings. 

Int. No. 359 would require any covered city agency that administers a public benefits program to permit advocates to enter the public areas of its offices in order to assist claimants.
  A “claimant” is defined as an applicant for or recipient of a public benefits program.
   The bill defines “covered agency” as a city agency that administers a public benefits program, including but not limited to the Administration for Children Services (“ACS”), the Department of Housing Preservation and Development (“HPD”), and the Human Resources Administration/Department of Social Services (“HRA”). A “covered agency” also includes other forms of business that enter into contracts with the City to assist in administering a public benefits program.
  The bill defines “public benefits program” as cash assistance, food stamps, Medicaid, reimbursement for transportation and work-related expenses, subsidized housing services, and child care benefits.
  A termination of subsidy proceeding is defined as a proceeding before HPD where the City seeks to terminate a tenant’s Section 8 voucher benefits, and a termination of tenancy proceeding is a proceeding before HPD where an eviction is sought.

Under the proposed bill, advocates would be permitted in the public areas of benefits offices during the hours that claimants are permitted to be present in those areas. The advocates would be permitted to talk with claimants, distribute literature, walk around public areas, and sit at tables as long as free movement within the area was not impeded.
  An “advocate” is defined as a not-for-profit organization with a mission of serving, advocating for, or otherwise benefiting individuals served by a covered agency, or a member of such an organization.
 Under the proposed bill, advocates may not solicit funds from claimants, and their presence is not an endorsement by the covered agency of the advocates’ statements or policy positions. Moreover, covered agencies may require advocates to indicate, through their dress or statements, that they are not affiliated with the covered agency or the City.
  Covered agencies that are city agencies must promulgate rules and regulations that are necessary to carry out the provisions of the bill, and must seek state approval of the regulations if required by state law.

Effective Date

This local law would take effect ninety days after its enactment into law.

Int. No. 359

By The Public Advocate (Ms. Gotbaum) and Council Members Gioia, de Blasio, Brewer, Clarke, Foster, Gennaro, James, Liu, Mark-Viverito, Monserrate, Recchia Jr., Stewart, Weprin, Jackson, Nelson, Katz, Vacca, Gerson, Martinez, Palma, Arroyo, Mealy and Mendez

..Title

A Local Law to amend the administrative code of the city of New York, in relation to access to the public areas of offices at which the city administers public benefits programs.  

..Body

Be it enacted by the Council: 

Section 1.  Declaration of Legislative Findings and Intent.   The extremely high volume of people applying for and receiving public benefits makes the city’s task in administering its benefits programs very difficult.  Additionally, the large number of benefits claimants in the city whose primary language is not English makes communication between claimants and the city agencies that distribute benefits particularly difficult.  

It is the policy of the city of New York to provide claimants with information and resources to help them understand, apply for, and establish their eligibility for those benefits.  The process of applying and recertifying for public benefits is often difficult and complicated.  Termination of tenancy proceedings and termination of subsidy proceedings are likewise difficult and complicated for recipients to navigate without assistance.  Non-profit advocacy organizations can assist claimants navigating the process and facilitate the public administration of benefits programs in numerous ways.  They advise claimants about how best to comply with agency requests for information, explain their rights and obligations, and answer questions about application and recertification processes.  Advocates also help claimants by translating documents and providing interpretation, helping fill out agency forms, helping gather and produce information that agencies seek, clarifying miscommunications between claimants and government officials, and in other important ways.  Some advocates represent individual claimants in interactions with government officials, and refer claimants to non-governmental resources available to assist them.  Finally, some advocates advise, refer and provide information to tenants who are facing termination of tenancy proceedings and termination of subsidy proceedings, including by providing information about possible defenses and referrals to legal aid or legal services organizations that may be able to provide representation.  

Claimants often have a particularly pressing need for advocates’ assistance while they are in government offices, where they must fill out complicated forms, produce essential documents and other information, and interact with government officials reviewing their eligibility.  When advocates are admitted into the offices at which the city administers public benefits, the city is better able to adhere to its policy of providing information and resources to help those seeking benefits obtain and keep those benefits.  When advocates are excluded from those offices, claimants are denied access to a critical source of assistance.  

It is also the policy of the city of New York to provide information to the public about how the city administers benefits programs.  One important way for the city to provide such information is by authorizing advocacy groups to enter and observe the public areas of the offices where the city administers benefits programs.  

There are several important things that advocates are able to do when they are able to observe government officials and speak to claimants in those offices.  Advocates are able to monitor the government’s compliance with federal, state and local laws and regulations and with court orders.  Advocates can also learn how the agencies operate, which enables them to provide claimants with better advice about how to meet the agencies’ requirements.  Finally, advocates are able to determine ways the government could improve its administration of benefits programs.  

While some city agencies that distribute government benefits allow claimants to bring advocates with them into the agencies’ offices, that is not always the case.  State law requires city agencies distributing public assistance benefits to allow “an applicant or recipient . . . to appear with an attorney or other representative at any interview or conference with a representative of a social services district, whenever such interview or conference relates to questions of eligibility for public assistance and care, or the amount to which the person interviewed is or was entitled.”  18 N.Y.C.R.R. § 351.1(d).  It is the city’s official policy to comply fully with that regulation, which embodies constitutional norms, and is also required by federal law.  Nonetheless, advocates report that some Human Resources Administration (HRA) offices covered by the regulation do not consistently allow them to accompany clients into those offices.  Moreover, HRA prohibits any advocate from entering a Job Center unless the advocate is representing an individual claimant or is entering pursuant to a contract with the city.  

Experience demonstrates that advocates perform a useful role in offices that administer public benefits.  For several decades, HRA allowed welfare advocates to enter the public areas of its Income Maintenance Centers, regardless of whether the advocates were representing individual claimants.  The cities of San Diego and Los Angeles currently provide advocates with similar access.  The State of New York currently allows advocates to staff a table located inside the state’s public assistance fair hearings office in Brooklyn.  Likewise, the New York City  family and housing courts permit advocates to staff information tables on their premises.  These experiences demonstrate that the city can usefully authorize advocates to enter the public areas of the city’s benefits offices.  

For all these reasons, there is a need to ensure that advocates have access to the offices at which the city administers public benefits.  

§2.  Title 21 of the administrative code of the city of New York is amended to add a new 

chapter 9 as follows:  

CHAPTER 9

ACCESS TO PUBLIC AREAS OF CITY PUBLIC BENEFITS OFFICES

§ 21-901 
Definitions

§ 21-902  
Advocate Access 

§ 21-903  
Advocate Activities

§ 21-904
Soliciting Prohibited

§ 21-905
No endorsement

§ 21-906
Rules and Regulations

§21-901.  Definitions.  For purposes of this chapter, the following terms shall have the following meanings:

a. “Advocate” means: 

1. a  not-for-profit organization with a mission of serving, advocating on behalf of, or otherwise benefiting individuals served by a covered agency; or

2.  a member or employee of, or volunteer for, such an organization. 
b. “Covered agency” means a city agency that administers a public benefits program, including, but not limited to, the New York City Administration for Children’s Services, the New York City Department of Housing Preservation and Development and the New York City Human Resources Administration/Department of Social Services, or any individual, sole proprietorship, partnership, joint venture or corporation or other form of doing business that enters into or renews a contract with the city after the effective date of the local law that added this section, to assist in the administration of a public benefits program. 

c.  “Claimant” means an applicant for or recipient of a public benefits program.

d.  “Condition on the receipt of public benefits” means any requirement that is mandated for receipt of a public benefit, including assessments, work experience, job search and job readiness activities, educational activities, job skills training, public and private sector employment programs, alcohol or substance abuse treatment programs, child support cooperation, finger imaging, and cooperation with a wellness program.  

e. “Public area” means a lobby, waiting room or hallway. 

f.  “Public benefits program” means: 

1. cash assistance, including but not limited to family assistance, safety net assistance, and emergency assistance; 

2. Food stamps; 

3.  Medicaid;

4.  reimbursement for transportation expenses; 

5.  reimbursement for work-related expenses; 

6.  subsidized housing and housing subsidies and services; 

7.  child care benefits. 
g.  “Termination of subsidy proceeding” means a proceeding before the New York City Department of Housing Preservation and Development where termination of a tenant’s Section 8 voucher benefits is sought. 

h.  “Termination of tenancy proceeding” means a termination of tenancy proceeding before the New York City Department of Housing Preservation and Development where a certificate of eviction is sought. 

§21-902.  Advocate access.  Every covered agency shall permit advocates to enter the public areas of all offices at which the covered agency allows or requires claimants to: apply or be evaluated for eligibility for initial or continued receipt of public benefits or participation in or exemption from conditions on the receipt of the public benefit; defend against termination of tenancy proceedings; or defend against termination of subsidy proceedings. 

§21-903.  Advocate activities.  Advocates admitted to public areas of offices at covered agencies pursuant to § 21-902 shall be permitted to talk with and distribute literature to claimants; walk around public areas; and sit at a table, unless a table would impede entry into, exit from, or free movement within a particular public area.  The advocates shall be allowed into public areas of the covered agency, and shall be permitted to engage in the activities described in this section during all hours that the covered agency permits claimants to be present in those areas.

§21-904.  Soliciting prohibited.  Advocates admitted pursuant to § 21-903 shall not be permitted to solicit funds from claimants while on the premises of a covered agency. 

§21-905.  No endorsements.  A covered agency’s admission of advocates into public areas is not, and shall not be construed as, an endorsement of the advocates, or of any oral or written statements or policy positions advanced by the advocates.  A covered agency may require advocates to indicate by their statements or dress that they are not employees of or affiliated with covered agencies or other city agencies.  

§21-906.  Rules and regulations.  Each covered agency that is a city agency shall promulgate such rules and regulations as are necessary for the purposes of implementing and carrying out the provisions of this chapter.  Each covered agency that promulgates rules or regulations under this part shall seek state approval of those regulations if approval is required by state law.   

§3.  Severability.  If any section, subsection, sentence, clause, phrase or other portion of the local law that added this chapter is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this law, which shall continue in full force and effect.  

§4.  This local law shall take effect ninety days after its enactment into law.  
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