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1. Introduction

On Tuesday, March 2, 2010, the Committee on Waterfronts, chaired by Council Member Michael C. Nelson, will conduct a second hearing on Proposed Int. No. 54-A, which creates a civil fine for dumping into the New York City waterways. The Committee on Waterfronts conducted its first hearing on this legislative item on February 23, 2010.
2. Background
For much of its history, New York City’s waterfront has been an industrial hub and has served as a home to marine cargo facilities, cruise ships, factories, waste transfer stations, electric generating facilities and more.  During much of this period the waterways served as flowing garbage disposals for the bone boilers, ironworkers, printers, potters, and other industrial users that lined the banks of New York’s waterways.  

The passage of the Federal Water Pollution Control Act (the “Clean Water Act,” CWA) in 1972 was a direct response to poor water quality, as well as increased and coordinated environmental advocacy efforts.  The CWA provides a uniform framework to regulate all of the navigable waters of the United States and changes the way water quality is measured.  Before the CWA, water quality was determined by examining water itself, but water in rivers, lakes, etc. dilutes known pollutants and did not accurately illustrate the extent of pollution in waterways.  Today, water quality is measured by the toxicity of pollutants entering the waterway, known as effluent.  Effluent refers to “wastewater, treated or untreated, that flows out of a treatment plant, sewer, or industrial outfall.”
 This critical change in the way water quality is measured has enabled local implementing agencies to apply effluent limitations to both particular polluters and pollutants.  Moreover, the CWA provides states and interstate agencies with the power to adopt and enforce their own effluent standards and limitations as long as these standards are not less stringent than Federal standards.
  Despite significant improvements in water quality since the implementation of the CWA, many waterways in New York City remain badly polluted from a variety of sources including oil spills, toxic leaks, raw sewage, collapsing structures on the waterfront, failing bulkheads, and illegal dumping.  

“Dumping” is a broad violation that can encompass a wide range of illegal activities from abandoning vehicles into waterways to depositing construction debris in waterways.  While the impact of a single instance of illegal dumping is likely to be less detrimental to water quality than is a catastrophic event like an oil spill or the persistent discharges from combined sewer overflows, the aggregate result of illegal dumping activity can be quite severe.  Increased stewardship and monitoring efforts by local community groups and environmental organizations has resulted in increased knowledge of illegal dumping activities, particularly along industrial waterways in New York City.  For instance, in order to address persistent illegal dumping into the Bronx River, the Bronx River Alliance has trained staff members to monitor and report instances of illegal dumping to the New York State Department of Environmental Conservation (DEC) and the New York City Department of Environmental Protection (DEP).  Additionally, the environmental advocacy organization Riverkeeper has monitored and recorded illegal dumping activities on Newtown Creek and has encouraged known violators to embrace non-polluting business practices.  

3. Current Laws & Enforcement

a. Federal Rules

As noted above, the Federal Clean Water Act of 1972 is the nation’s primary water pollution control law.  The basic prohibition of the CWA makes the discharge of pollutants, including the dumping of materials, into the waters of the United States illegal without a permit.  Penalties can be assessed against violators up to $31,500 per violation per day.  The United States Environmental Protection Agency (EPA) administers the CWA unless it has delegated the administrative authority to a state.  New York is one of the states that has been delegated this authority by the EPA and has implemented the CWA through the DEC and applicable provisions of the state’s Environmental Conservation Law (ECL).  In addition to enforcement divisions at the federal, state, and local levels, the CWA and the federal Resource Conservation and Recovery Act
 enable citizens to sue polluters in the court system.
b. New York State


Laws against dumping materials into New York’s waterways are outlined in several sections of both the Laws of New York State and the New York City Administrative Code.  Broadly defined laws also exist in the New York State Navigation Law, Vehicle and Traffic Law, and Public Health Law outlawing any kind of littering of the waterways.    Specifically, Section 33 of the Navigation Law regulates the disposal of sewage and the “littering of waterways.” 
  Section 201 of the Public Health Law empowers the New York State Department of Health to “supervise and regulate the sanitary aspects of water supplies and sewage disposal and control the pollution of waters of the state.”
  The most specific laws prohibiting illegal dumping into waterways are set forth in the Environmental Conservation Law.  Section 17-701- of the ECL makes unlawful any illegal discharges into the waterways of New York State without a State Pollutant Discharge Elimination System (SPDES) permit.  Specifically, the law makes unlawful the use of  

(1) any outlet or point source for the discharge of sewage, industrial waste or other wastes or the effluent therefrom, into the waters of this state, or (2) Construct or operate and use a disposal system for the discharge of sewage, industrial waste, or other wastes  or  the  effluent  therefrom, into  the  waters of the state, or make any change in, addition to or an extension of any existing disposal system or part  thereof  which  would materially  alter  the volume of, or the method or effect of treating or disposing of the sewage, industrial waste or other wastes, or (3) Increase or alter the content of the wastes discharged  through  an outlet  or  point  source  into  the  waters of the state by a change in volume or physical, chemical or biological characteristics.
 

Section 17-701 defines “other wastes” as “garbage, refuse, decayed wood, sawdust, shavings, bark, sand, lime, cinders, ashes, offal, oil, tar, dye-stuffs, acids, chemicals, ballast and all other discarded matter not sewage or industrial waste  which  may  cause  or might reasonably be expected to cause pollution of the waters of the state.”
  Section 17-801 creates the State Pollutant Discharge Elimination System (SPDES) and states that “it shall be unlawful to discharge pollutants to the waters of the state from any outlet or point source without a SPDES permit” and empowers the DEC to issue SPDES permits.  While Section 17-801 of the ECL concerns sewer pipe discharges into waterways, Section 17-503 of the ECL specifically prohibits dumping of materials into the waterways.  This section states, “[G]arbage, cinders, ashes, oils, sludge or refuse of any kind shall not be thrown, dumped or permitted to run into the waters of the marine district.”
  Section 13-103 of the ECL defines “marine district” as the “waters of the Atlantic Ocean within three nautical miles from the coastline and all other tidal waters within the state, including the Hudson River up to the Tappan Zee Bridge.”
  

In New York State, the Division of Environmental Enforcement (DEE) has jurisdiction over illegal dumping activities. DEE is the enforcement arm of DEC and is responsible for enforcing all of New York’s environmental conservation laws, including those related to illegal dumping, air pollution, pesticide pollution and the regulation of solid waste disposal.  Environmental Conservation Officers, called “ECOs”, are sworn police officers that also enforce the environmental conservation laws by investigating complaints and documenting felonies, misdemeanors and violations to the state and federal conservation laws.
  There are approximately 300 ECOs and investigators in New York State, or about one officer for every 400 square miles of New York State.
  Given the broad number of responsibilities assigned to each ECO, DEE encourages citizen participation and provides a toll free phone number to compile tips.  Of the 300 total ECOs statewide, there are 17 based in New York City to oversee New York City’s five boroughs, including its 587 miles of waterfront.    
c. New York City Administrative Code

New York City prohibits illegal dumping through Section 16-119 of the New York City Administrative Code.  While this section broadly outlaws any form of illegal dumping it does not specifically mention the City’s waterways.  Dumping into the waterways is specifically outlawed in Section 22-112 of the New York City Administrative Code, which prohibits any type of waterway dumping unless done under the supervision of the United States supervisor of the harbor, defined as the United States Coast Guard’s “Captain of the Port”.  These laws, in part, are implemented through rules promulgated by the City’s Department of Health and Mental Hygiene, the Department of Sanitation, the Department of Environmental Protection, and the Department of Small Business Services.  


New York City enforces illegal dumping through two City agencies, the Department of Small Business Services and the Department of Sanitation (DOS).  Both DSBS and DOS have the power to issue notices of violation to dumpers.  Additionally, the Department of Environmental Protection monitors water quality in the region and drinking water throughout the water supply system.


Currently DSBS employs three Dockmasters who investigate unsafe conditions on the 587 miles of waterfront including trespassing, failing bulkheads and illegal dumping.  Because the Dockmasters do not have a boat, a typical day involves substantial driving to waterfront locations to investigate reports.  Dockmasters conduct investigations of alleged wrongdoing and issue compliance notices.  If the problem is not corrected within a given period the violator will receive a fine.
 Section 22-112 of the New York City Administrative Code establishes a penalty of “not more than two hundred fifty dollars nor less than five dollars, or imprisonment for not more than six months nor less than ten days,” for this misdemeanor and permits “one-half of such fine to be paid to the person giving information which shall lead to the conviction of the offender.” 

The Department of Sanitation maintains an enforcement unit that issues notices of violations to illegal dumpers.  Unlike DSBS, Sanitation officers are responsible for monitoring all dumping that occurs in the City, not just on the waterfront.


The Department of Environmental Protection (DEP) is responsible for protecting New York City’s environment and its watersheds in upstate New York.  Although DEP operates a skimmer vessel to remove floatable debris in the waterways and reports on harbor water quality monitoring in its annual New York Harbor Water Quality Report, the bulk of its environmental water-related enforcement is dedicated to protecting New York City’s watershed.  New York City’s 2000 square mile watershed extends up to 125 miles from New York City and includes 300 miles of tunnels and aqueducts, 6000 miles of distribution mains, 19 reservoirs, and 21 dams.  This area comprises 130,000 acres of city-owned land and serves half the population of New York State.
  DEP has taken a number of steps to protect water quality including dedicating over $115 million to watershed security enhancement, opening new DEP police precincts in upstate New York, and creating a new DEP training academy - the first of its kind in the nation. 
  
4. Analysis of Proposed Int. No. 54-A

Proposed Int. No. 54-A would amend Section 22-112 of Chapter 1 of Title 22 of the Administrative Code of the City of New York and amends section 16-119 of Chapter 1 of Title 16 of the Administrative Code of the City of New York.

Section 22-112 (“Navigable waters; fouling; obstructing.”) concerns the fouling and obstructing of the navigable waters of New York City. Currently, it is illegal to place refuse matters, floatable or otherwise, in navigable waters, except under the supervision of the United States supervisor of the harbor, which is the United States Coast Guard’s Captain of the Port.  Violation of this section is a misdemeanor punishable by a fine of not more than two hundred fifty dollars or imprisonment not greater than six months.
Proposed Int. No. 54-A would amend Section 22-112 by adding a subdivision (c) that would create a civil penalty for the violation of this section, returnable to the Environmental Control Board, of not less than one thousand five hundred dollars nor more than ten thousand dollars for the first violation, and not less than five thousand dollars nor more than twenty thousand dollars for each subsequent violation.  The civil penalty created in subdivision (c), however, only applies if the violation of this section is not concurrently a violation of Section 16-199 (“Dumping prohibited.”), which carries an identical civil penalty, plus several other penalties (discussed below), in order to avoid double fines for the same dumping offense.

Proposed Int. No. 54-A would also amend Section 22-112 by adding a subdivision (d) that would permit the Commissioner of Sanitation and the Commissioner of Environmental Protection to enforce this section in addition to the Commissioner of Small Business Services.  Finally, to avoid any possibility of confusion as to the intent of this section, Proposed Int. No. 54-A would exempt persons who feed fish or waterfowl in the Port of New York from the provisions of this section.  Note, however, that if it is otherwise a violation of Federal, State, or local law, rule or regulation to feed fish or waterfowl in the Port of New York, or any portions thereof, those violations would still apply.
Section 16-119 currently prohibits dumping in the City from a dump truck or other vehicle. Violation of this section is a misdemeanor punishable by a fine of not less than one thousand five hundred dollars nor more than ten thousand dollars, or by imprisonment not to exceed ninety days, or both.  Violations of this section could also result in a civil penalty of not less than one thousand five hundred dollars nor more than ten thousand dollars for the first violation, and not less than five thousand dollars nor more than twenty thousand dollars for each subsequent violation.  In addition, the owner of the vehicle is liable for a civil penalty of not less than one thousand five hundred dollars nor more than ten thousand dollars for the first violation, and not less than five thousand dollars nor more than twenty thousand dollars for each subsequent violation. Finally, the vehicle used shall be impounded and not released until all removal fees, storage fees and fines have been paid, or a bond posted in an amount satisfactory to the Commissioner of Sanitation.

Proposed Int. No. 54-A would amend section 16-119 by making it explicit that dumping is prohibited on wharfs, piers, docks, bulkheads, slips, and navigable waterways.  Proposed Int. No. 54-A would also amend section 16-119 by adding a new paragraph (4) to subdivision (d) that would permit the Commissioner of Small Business Services and the Commissioner of Environmental Protection to enforce the provisions of this section on the wharfs, piers, docks, bulkheads and slips located on waterfront property, and on navigable waterways.

Proposed Int. No. 54-A will become effective immediately upon enactment.
5. Changes from Int. No. 54-A

Proposed Int. No. 54-A clarifies the intent of section 22-112 by exempting persons who feed fish or waterfowl in the Port of New York from the provisions of this section.  It furthermore eliminates the potential for double fines, by exempting those violations that are concurrently violations of section 16-119 (“Dumping prohibited.”) from the civil penalty of section 22-112.  The criminal penalty of section 22-112, however, would still apply.  Proposed Int. No. 54-A also permits the Commissioner of Sanitation and the Commissioner of Environmental Protection to enforce the provisions of 22-112.  Finally, it extends the jurisdiction of the Commissioner of Small Business Services and the Commissioner of Environmental Protections to enforce the provisions of 16-119 onto navigable waters.
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A LOCAL LAW
To amend the administrative code of the city of New York, in relation to increasing fines for violations of the law for illegal dumping along waterfront property into New York City waterways.

..Body

Be it enacted by the Council as follows:

Section 1. Section 22-112 of the administrative code of the city of New York is amended to read as follows:

§ 22-112 Navigable waters; fouling; obstructing. a. It shall be unlawful:

1. To place, discharge or deposit, by any process or in any manner, offal, piles, lumber, timber, driftwood, dirt, ashes, cinders, mud, sand, dredging, sludge, acid, or any other refuse matters floatable or otherwise in the port of New York, except under the supervision of the United States supervisor of the harbor, provided, however, that it shall not be a violation of this section to feed fish or waterfowl in the port of New York.

2. To discharge or cause or permit to be discharged into the port of New York, from any ship, steamer or other vessel, any oil, oil refuse, or other inflammable matter.

b. Any person violating any provision of this section shall be guilty of a misdemeanor, and upon conviction therefor shall be punished by a fine of not more than two hundred fifty dollars nor less than five dollars, or imprisonment for not more than six months nor less than ten days, one-half of such fine to be paid to the person giving information which shall lead to the conviction of the offender.

c. Any person violating any provision of this section, which is not concurrently a violation of section 16-119 of this code, shall be liable for a civil penalty of not less than one thousand five hundred dollars nor more than ten thousand dollars for the first violation, and not less than five thousand dollars nor more than twenty thousand dollars for each subsequent violation. Such penalties may be recovered in a civil action brought in the name of the commissioner or in a proceeding before the environmental control board.

d. The provisions of this section may also be enforced by the commissioner of sanitation and the commissioner of environmental protection.
§ 2. Subdivision a of section 16-119 of the administrative code of the city of New York is amended to read as follows:


§16-119 Dumping prohibited. a. It shall be unlawful for any person, his or her agent, employee or any person under his or her control to suffer or permit any dirt, sand, gravel, clay, loam, stone, rocks, rubble, building rubbish, sawdust, shavings or trade or household waste, refuse, ashes, manure, garbage, rubbish or debris of any sort or any other organic or inorganic material or thing or other offensive matter being transported in a dump truck or other vehicle to be dumped, deposited or otherwise disposed of in or upon any street, lot, park, public place, wharf, pier, dock, bulkhead, slip, navigable waterway or other area whether publicly or privately owned.

§ 3. Subdivision c of section 16-119 of the administrative code of the city of New York is amended by adding a new paragraph 4 to read as follows:

(4) The provisions of this section may also be enforced by the commissioner of small business services and the commissioner of environmental protection with respect to wharfs, piers, docks, bulkheads and slips located on waterfront property, and navigable waterways.

§4. This local law shall take effect immediately.
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