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Title: 
A Local Law to amend the administrative code of the city of New York, in relation to creating a clean waterfront plan.

Administrative Code:
Adds a new section 3-121 to Subchapter 2 of Chapter 1 of Title 3.

1. Introduction

On September 7, 2011, the Committee on Waterfronts, chaired by Council Member Michael C. Nelson, will hold a hearing on Proposed Int. No. 53-A, a Local Law to amend the administrative code of the city of New York, in relation to creating a clean waterfront plan. The proposed legislation requires the Office of Long-Term Planning and Sustainability, the Department of Small Business Services (DSBS), the Department of Sanitation (DSNY), and the Department of Environmental Protection (DEP) to create and implement a plan to combat illegal dumping into the City’s waterways. On February 22, 2010 the Committee considered an earlier version of this legislation and received testimony from representatives from City agencies and other interested in this legislative item. Amendments to the bill before the Committee today were made following this initial hearing.
2. Background
For most of its history, New York City’s waterfront has been an industrial hub serving as a home to marine cargo facilities, cruise ships, factories, waste transfer stations, and electric generating facilities. During much of this period, the City’s waterways served as flowing garbage disposals for the bone boilers, ironworkers, printers, potters, and other industrial users that lined the banks of New York’s waterways. 
In response to poor water quality in the City and nationwide, environmental advocacy efforts resulted in State and Federal efforts to clean the nation’s waterways, including the passage of the Federal Water Pollution Control Act (“Clean Water Act” or “CWA”) in 1972. Despite significant improvements in water quality since the implementation of the CWA, many waterways in New York City remain badly polluted from a variety of sources including oil spills, toxic leaks, raw sewage, collapsing structures on the waterfront, failing bulkheads, and illegal dumping. 
The act of “dumping” can encompass a wide range of illegal activities from abandoning vehicles to depositing construction debris into waterways. While the impact of a single instance of illegal dumping is likely to be less detrimental to water quality than is a catastrophic event like an oil spill or the persistent discharges from combined sewer overflows, the aggregate result of illegal dumping activity can be quite severe. Increased stewardship and monitoring efforts by local community groups and environmental organizations has resulted in increased knowledge of illegal dumping activities particularly along industrial waterways in New York City. For instance, in order to address persistent illegal dumping into the Bronx River, the Bronx River Alliance has trained staff members to monitor and report instances of illegal dumping to the New York State Department of Environmental Conservation (DEC) and the DEP. Additionally, the environmental advocacy organization Riverkeeper has monitored and recorded illegal dumping activities on Newtown Creek and has encouraged known violators to embrace non-polluting business practices.
 

3. Current Laws & Enforcement

a. Federal Rules

As noted above, the Federal Clean Water Act of 1972 is the nation’s primary water pollution control law. The CWA prohibits the discharge of pollutants, including the dumping of materials, into the waters of the United States without a permit. Penalties can be assessed against violators of up to $31,500 per violation per day. The United States Environmental Protection Agency (EPA) administers the CWA unless it has delegated the administrative authority to a state. New York is one of the states that has been delegated this authority by the EPA and has implemented the CWA through the DEC and applicable provisions of the state’s Environmental Conservation Law (ECL). In addition to enforcement divisions at the federal, state, and local levels, the CWA and the federal Resource Conservation and Recovery Act
 enable citizens to sue polluters in the court system.
b. New York State


Laws against dumping materials into New York’s waterways are outlined in several sections of both the Laws of New York State and the New York City Administrative Code. Broadly defined laws also exist in the New York State Navigation Law, Vehicle and Traffic Law, and Public Health Law to prohibit littering of the waterways. Specifically, section 33 of the Navigation Law regulates the disposal of sewage and the “littering of waterways.”
 Section 201 of the Public Health Law empowers the New York State Department of Health to “supervise and regulate the sanitary aspects of water supplies and sewage disposal and control the pollution of waters of the state.”

Furthermore, section 17-701 of the ECL makes unlawful any illegal discharges into the waterways of New York State without a State Pollutant Discharge Elimination System (SPDES) permit. Section 17-801 of the ECL creates the State Pollutant Discharge Elimination System and states that “it shall be unlawful to discharge pollutants to the waters of the state from any outlet or point source without a SPDES permit” and empowers the DEC to issue SPDES permits. While such sections concern sewer pipe discharges into waterways, section 17-503 of the ECL specifically prohibits dumping of materials into the waterways. This section states, “[G]arbage, cinders, ashes, oils, sludge or refuse of any kind shall not be thrown, dumped or permitted to run into the waters of the marine district.”
 Section 13-103 of the ECL defines “marine district” as the “waters of the Atlantic Ocean within three nautical miles from the coastline and all other tidal waters within the state, including the Hudson River up to the Tappan Zee Bridge.”
 
In New York State, the Division of Environmental Enforcement (DEE) has jurisdiction over illegal dumping activities. DEE is the enforcement arm of DEC and is responsible for enforcing all of New York’s environmental conservation laws, including those related to illegal dumping, air pollution, pesticide pollution and the regulation of solid waste disposal. Environmental Conservation Officers, called “ECOs,” are sworn police officers that also enforce the environmental conservation laws by investigating complaints and documenting felonies, misdemeanors and violations to the state and federal conservation laws.
 There are approximately 300 ECOs and investigators in New York State or about one officer for every 400 square miles of New York State.
  Given the broad number of responsibilities assigned to each ECO, DEE encourages citizen participation and provides a toll free phone number to compile tips. Of the 300 total ECOs statewide, there are 17 based in New York City to oversee New York City’s five boroughs, including its 587 miles of waterfront. 
c. New York City Administrative Code

New York City prohibits illegal dumping through section 16-119 of the New York City Administrative (Ad. Code). Dumping into the waterways is specifically outlawed in section 22-112 of the Ad. Code, which prohibits any type of waterway dumping unless done under the supervision of the United States supervisor of the harbor defined as the United States Coast Guard’s “Captain of the Port”. These laws, in part, are implemented through rules promulgated by the City’s Department of Health and Mental Hygiene, the Department of Sanitation, the Department of Environmental Protection, and the Department of Small Business Services. 

The City enforces illegal dumping through two City agencies, the Department of Small Business Services and the Department of Sanitation. Both DSBS and DSNY have the power to issue notices of violation to dumpers. Additionally, the Department of Environmental Protection monitors water quality in the region and drinking water throughout the water supply system.


Currently, the DSBS employs three Dockmasters who investigate unsafe conditions on the 587 miles of waterfront including trespassing, failing bulkheads and illegal dumping. Because the Dockmasters do not have a boat, a typical day involves substantial driving to waterfront locations to investigate reports. Dockmasters conduct investigations of alleged wrongdoing and issue compliance notices. If the problem is not corrected within a given period the violator will receive a fine. Section 22-112 of the Ad. Code establishes a penalty of “not more than two hundred fifty dollars nor less than five dollars, or imprisonment for not more than six months nor less than ten days,” for this misdemeanor and permits “one-half of such fine to be paid to the person giving information which shall lead to the conviction of the offender.” Additionally, violators are liable for a civil penalty of not less than $1,500 nor more than $10,000 for the first violation, and not less than $5,000 nor more than $20,000 for each subsequent violation.
The Department of Sanitation maintains an enforcement unit that issues notices of violations to illegal dumpers. Unlike the DSBS, sanitation officers are responsible for monitoring all dumping that occurs in the City not just on the waterfront.


The Department of Environmental Protection is responsible for protecting New York City’s environment and its watersheds in upstate New York. Although DEP operates a skimmer vessel to remove floatable debris in the waterways and reports on harbor water quality monitoring in its annual New York Harbor Water Quality Report the bulk of its environmental water-related enforcement is dedicated to protecting New York City’s watershed.
4. Proposed Int. No. 53-A

Proposed Int. No. 53-A would add a new section 3-121 to Subchapter 2 of Chapter 1 of Title 3 of the Administrative Code of the City of New York.

Subdivision (a) of new section 3-121 sets forth three definitions applicable to this section. The term “director” would mean the Director of Long-Term Planning and Sustainability, the term “office” would mean the Office of Long-Term Planning and Sustainability, and the term “illegal dumping” would mean “any violation of subdivision a of section 16-119 of this code that occurs in or upon any wharf, pier, dock, bulkhead, slip or waterway or other area, whether publicly or privately owned, that is adjacent to any wharf, pier, dock, bulkhead, slip or waterway, and any violation of section 22-112 of this code.”

Subdivision (b) of new section 3-121 requires the Director of Long-Term Planning and Sustainability, the Commissioner of Environmental Protection, the Commissioner of Sanitation, the Commissioner of Small Business Services and, where necessary and practicable, the Police Commissioner and the heads of any other agencies or offices that the Mayor shall designate, to devise and prepare a plan to prevent waterfront dumping, littering on any streets or public places located on waterfront property, the abandoning of vehicles, vessels and crafts on waterfront property and the improper handling and storage of merchandise and materials on wharves, piers, docks and bulkheads. The plan must include, at a minimum:

1. A determination as to whether the promulgation of rules is necessary for the implementation of the plan and the nature of such rules;

2. The creation of an accessible and centralized source of information consisting of laws, rules and regulations that relate to the clean waterfront plan;

3. The creation of a protocol for coordination with other governmental entities that have jurisdiction over the port of New York;

4. A protocol to coordinate enforcement by the Department of Small Business Services, the Department of Environmental Protection and the Department of Sanitation, that would include, at a minimum, a waterfront survey to identify dumping sites, periodic inspections of waterfront properties to ensure compliance with all applicable rules, regulations and laws concerning the handling of materials, dumping and abandoning of property, and the posting of signs to discourage dumping and abandoning of property; and
5. A public education and outreach program to increase awareness about the clean waterfront plan.
Subdivision (c) of new section 3-121 requires the Director of Long-Term Planning and Sustainability to submit the plan to the Mayor and the Council, and to make it available on the City’s website by January 1, 2013.

Subdivision (d) of new section 3-121 requires the Director of Long-Term Planning and Sustainability to submit a report to the Mayor and the Council on or before April 1, 2014 and on or before April 1 every other year thereafter. The report must encompass the two year period immediately preceding the report and include at least the following information:

1. The number of complaints received by the City for waterfront dumping; 
2. The number of summonses and notices of violation, respectively, issued by each agency for violations of any law, rule or regulation relating to waterfront dumping;
3. The total amount of civil penalties imposed for such notices of violation by the environmental control board;
4. Any changes made to the clean waterfront plan;
5. A summary of any rules promulgated to implement the clean waterfront plan; and
6. Recommendations for appropriate legislation and improved enforcement with respect to the clean waterfront plan.
Subdivision (e) of new section 3-121 requires that a draft of the plan and the required reports be made available to the public three months prior to their submissions and requires a sixty day comment period on such plans and reports. All comments received during such period shall be included as an appendix to the plan or report.

Proposed Int. No. 53-A will become effective immediately upon enactment.
5. Amendments to Int. No. 53-A
· Technical changes were made throughout the bill for the purposes of clarity, to correct references and to revise the organization of text.  Such changes also include changes to the title of the bill, creating a new section 3-121 of Title 3 rather than creating a new section in Title 22, the renumbering of sections and the merging and renumbering of paragraphs.
· The definitions for “New York City Waterways” and “Commissioner” were removed, definitions for “Director” and “Office” were added, and the definition for “Illegal Dumping” was changed to “Waterfront Dumping” which is now specifically defined as violations of section 16-119 that occur on the waterfront and violations of section 22-112.

· The Director of Long-Term Planning and Sustainability and, where necessary and practicable, the Police Commissioner were added to the list of Commissioners responsible for devising a waterfront plan.
· The Director of Long-Term Planning and Sustainability is now responsible for creating and submitting the plan instead of the Commissioner of Small Business Services as originally proposed.
· The promulgation of rules for the safe handling of materials on the waterfront was revised to allow a determination as to whether rules are necessary. If it is determined that new rules are necessary they will be promulgated according to the City Administrative Procedure Act.
· The role of the Waterfront Task Force to aid in the devising of rules was eliminated.

· The bill no longer requires a centralized contact for reporting dumping on the waterfront.

· The Director of Long-Term Planning and Sustainability, where necessary and practicable, the Police Commissioner and any agencies that the Mayor designates were added to the list of agencies that are included in a protocol to coordinate enforcement of rules on the waterfront.
· The plan must now be submitted to the Mayor and the Council. Such submission must occur by January 1, 2013 which is one year later than originally proposed to allow the relevant agencies adequate time to devise the plan.
· The date for submission of the required reports was moved back one year to April 1, 2014 since the date for the submission of the plan was revised as previously noted.

· The required reports will now include information on fines imposed by the Environmental Control Board due to the difficulty of obtaining such information from non-City entities.

· The required reports must now also include any changes made to the plan, a summary of any rules promulgated to implement the plan, and any recommendations for appropriate legislation.

· The proposed legislation now requires the report due on or before April 1, 2018 by the Director of Long-Term Planning and Sustainability to include a recommendation as to whether future reports are required.

· Finally, the bill was amended to provide that three months prior to the submission of the plan or of any report, the Director of Long-Term Planning and Sustainability shall make a draft of the plan or the report available to the public for a sixty day comment period. All comments received by the director shall be included as an appendix of such plan or report.
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By Council Members Nelson, Brewer, Chin, Fidler, Gennaro, Gentile, James, Koppell, Lander, Palma, Recchia Jr., Sanders Jr., Williams, Vallone, Foster, Dromm, Vacca, Van Bramer, Garodnick, Crowley, Gonzalez, Weprin and Ulrich

A LOCAL LAW

..Title
To amend the administrative code of the city of New York, in relation to creating a clean waterfront plan.

..Body

Be it enacted by the Council as follows:
Section 1. Subchapter 2 of chapter 1 of title 3 of the administrative code of the city of New York is amended by adding a new section 3-121 to read as follows: 

§3-121 Clean waterfront plan. a. For purposes of this section, the following terms shall have the following meanings:

1. “Director” shall mean the director of long-term planning and sustainability;

2. “Office” shall mean the office of long-term planning and sustainability; and

3. “Waterfront dumping” shall mean any violation of subdivision a of section 16-119 of this code that occurs in or upon any wharf, pier, dock, bulkhead, slip or waterway or other area, whether publicly or privately owned, that is adjacent to any wharf, pier, dock, bulkhead, slip or waterway, and any violation of section 22-112 of this code.

b. The director, in conjunction with the commissioner of environmental protection, the commissioner of sanitation, the commissioner of small business services and, where necessary and practicable, the police commissioner, and the heads of such other agencies as the mayor may designate, shall prepare a clean waterfront plan to prevent waterfront dumping, littering on any streets or public places located on waterfront property, the abandoning of vehicles, vessels and crafts on waterfront property and the improper handling and storage of merchandise and materials on wharves, piers, docks and bulkheads. The plan shall include, but need not be limited to, the following:

1. a determination as to whether the promulgation of rules is necessary to implement the clean waterfront plan and a description of the nature of those rules, if any;

2. the creation of an accessible and centralized source of information consisting of laws, rules and regulations that relate to the clean waterfront plan;

3. a protocol to coordinate with federal, state, and multi-state agencies and authorities that have jurisdiction over the port of New York and waterways in the city of New York in relation to promoting a clean waterfront;

4. a protocol to coordinate the enforcement of all applicable laws, rules and regulations that relate to the clean waterfront plan and the promotion of a clean waterfront by the office, the department of environmental protection, the department of sanitation, the department of small business services and, where necessary and practicable, the police department, and such other agencies as the mayor may designate, that would include, but need not be limited to, a survey to identify sites where waterfront dumping occurs or is likely to occur, periodic inspections of waterfront properties, and the posting of signs to discourage waterfront dumping, littering and the abandonment of vehicles, vessels and crafts on waterfront property; and

5. a public education and outreach program to increase awareness about the clean waterfront plan.

c. The director shall submit the clean waterfront plan to the mayor and the speaker of the city council on or before January 1, 2013 and shall post such plan on the city website.

d. 1. The director shall submit a report to the mayor and the speaker of the city council on or before April 1, 2014 and on or before April 1 of every other year thereafter, which shall include, but need not be limited to, the following information for the immediately preceding two calendar years:

(i) the number of complaints received by the city concerning conduct that constitutes waterfront dumping, littering on any streets or public places located on waterfront property, the abandoning of vehicles, vessels and crafts on waterfront property and the improper handling and storage of merchandise and materials on wharves, piers, docks and bulkheads;

(ii) the number of summonses and notices of violation, respectively, issued by each agency for violations of any law, rule or regulation relating to waterfront dumping, littering on any streets or public places located on waterfront property, the abandoning of vehicles, vessels and crafts on waterfront property and the improper handling and storage of merchandise and materials on wharves, piers, docks and bulkheads;

(iii) the total amount of civil penalties imposed for such notices of violation by the environmental control board;

(iv) any changes made to the clean waterfront plan;

(v) a summary of any rules promulgated to implement the clean waterfront plan; and

(vi) recommendations for appropriate legislation and improved enforcement with respect to the clean waterfront plan.

2. In the report issued on or before April 1, 2018 the director shall make a recommendation on the necessity of future reports issued pursuant to this subdivision.

e. Three months prior to the submission of the plan or a report as required by subdivisions c and d of this section, respectively, the director shall make a draft of such plan or report available to the public for a sixty-day comment period. All comments received during such period shall be included as an appendix to the plan or report. The director shall provide notice of such opportunity to comment to any property owners and/or tenant organizations, manufacturing and commercial trade groups, community-based organizations, environmental advocacy organizations and members of the general public that have formally requested to be notified of such opportunity or other individuals or organizations that the director deems appropriate.
§2. This local law shall take effect immediately.

� http://www.riverkeeper.org/campaigns/stop-polluters/newtown/


� Clean Water Act, 33 U.S.C. § 1355;  Resource Conservation and Recovery Act 42 U.S.C. § 6972.  Environmental Protection Agency.


� New York State Navigation Law  


� New York State Public Health Law


� Laws of New York.  Environmental Conservation Law.  § 17-503.  


� Laws of New York.  Environmental Conservation Law.  § 13-103.    


� Environmental Conservation Officer.  New York State Department of Environmental Conservation.  http://www.dec.ny.gov/about/746.html


� Report an Environmental Problem.  New York State Department of Environmental Conservation.  http://www.dec.ny.gov/regulations/393.html   
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