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ADMINISTRATIVE CODE:
Amends section 11-245.1 by amending subdivisions (a), (a-1) and (a-2) and by adding two new subdivisions (a-3) and (a-4).

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to site eligibility limitations on benefits pursuant to section four hundred twenty-one-a of the real property tax law.
BACKGROUND AND ANALYSIS:

The bill before the Committee was designed to amend Local Law 25 of 2000 (“Local Law 25”), which modified the underutilization test for 421-a tax benefits.

The “421-a Program” was enacted in 1971 as section 421-a of the Real Property Tax Law of New York State and is intended to promote the construction of new multiple dwellings (with the exclusion of hotels), as opposed to the rehabilitation of existing structures, by providing a declining tax exemption on the increase in assessed valuation
 created by the improvement.  However, the benefits may be obtained in some instances for the substantial rehabilitation of certain low- and moderate-income housing units when such construction is carried out pursuant to an agreement with the Department of Housing Preservation and Development as allowed under the law.  Pursuant to authorization granted under the law, the Council may amend and adopt certain local laws pertaining to eligibility to receive 421-a benefits, including geographic restrictions on eligibility.

To be eligible for consideration to receive 421-a benefits, a new construction site must first have met one of four conditions three years prior to the start of construction.  The site must have been either 1) underutilized, 2) vacant, 3) predominantly vacant, or 4) improved with a non-conforming use.  During the period of construction, or for a period not more than three years immediately following commencement of construction, eligible 421-a projects receive full exemption from real property taxation.  Upon the completion of construction or three (3) years after the commencement of construction, whichever occurs sooner, the property may be eligible to receive a 10-, 15-, 20- or 25-year tax exemption.  These exemptions are only for the new value created by the improvement.  The exemption starts at 100% and is phased down to zero.  In FY 2001, 32,449 dwelling units received 421-a tax benefits for a total tax expenditure of $111.3 million.  The factors determining the duration of the tax benefit received include location and other qualifying conditions, such as the receipt of substantial government assistance, the reservation of at least 20 percent of the units for low and moderate income occupants, and the participation in low- and moderate-income housing production under agreement with the Department of Housing Preservation and Development.

Local Law 25 modified the underutilization test to expand eligibility for the receipt of 421-a tax benefits.  Prior to Local Law 25, a site was considered “underutilized” when the floor area ratio
 of any non-residential building on the site was less than or equal to 20% of the maximum floor area ratio for residential buildings permitted by zoning, or when the assessed value of any building on the site was less than or equal to 20% of the assessed value of the land.  Local Law 25 changed from 20% to 50% both the maximum floor area ratio and the assessed value to land ratio for properties located south of 110th Street in Manhattan, and from 20% to 75% for all other properties.

Local Law 25 did not address sites in areas where the zoning had been changed to now allow residential uses as-of-right.  The current basis for determining underutilization requires one to assess the use of the property thirty-six months prior to the start of construction.  Int. No. 87 would modify the underutilization test based on the standards created in Local Law 25 so that a site that was not zoned to permit residential use thirty-six months prior to the start of construction, but where residential use has subsequently been allowed, could be determined as underutilized based on the relative size of the replacement residential building as measured by floor area ratio when compared to the floor area ratio of the non-residential building that was on the site.  This provision would allow for the development of sites absent having to wait for three years from when the zoning was changed and would mean that more sites will be eligible for 421-a benefits.

On April 26th the Committee conducted its first hearing on this bill.  At that hearing, representatives of the Department of Housing Preservation and Development (HPD) testified in support of this item and urged its passage.  The Committee also heard from a representative of the Real Estate Board of New York (REBNY) who testified in favor of the bill, and heard favorable testimony from representatives of the New York State Association for Affordable Housing.

Int. No. 87

Bill section one amends section 11-245.1, as amended by Local Law 25, by amending subdivisions (a), (a-1) and (a-2) as follows:

Subdivision (a) applies to construction commenced on or after November 29, 1985 and would be limited to construction commenced before May 12, 2000, the effective date of Local Law 25.  The underutilization test for such construction would be such that the non-residential building or buildings on the site three (3) years prior to construction 1) did not have a floor area ratio in excess of that permitted in the zoning district for non-residential buildings and had a FAR that was less than or equal to 20% of the maximum FAR for residential buildings in the zoning district, or 2) had an assessed value less than or equal to 20% of the assessed value of the land, or 3) could not be utilized as it was formerly utilized by reason of the building’s configuration or substantial structural defects that were not brought about by intentional conduct or neglect, such as deferred maintenance.

Subdivision (a-1) would apply to construction commenced on or after May 12, 2000 and before the effective date of this local law.  The underutilization test for such construction would be such that the non-residential building or buildings on the site three (3) years prior to construction 1) did not have a floor area ratio in excess of that permitted in the zoning district for non-residential buildings and had a FAR that was less than or equal to 75% of the maximum FAR for residential buildings in the zoning district, or 2) had an assessed value less than or equal to 75% of the assessed value of the land, or 3) could not be utilized as it was formerly utilized by reason of the building’s configuration or substantial structural defects that were not brought about by intentional conduct or neglect, such as deferred maintenance.

Subdivision (a-2) would apply to construction on land that is south of or adjacent to either side of 110th Street in Manhattan that commenced on or after May 12, 2000 and before the effective date of this local law.  The underutilization test for such construction would be such that the non-residential building or buildings on the site three (3) years prior to construction 1) did not have a floor area ratio in excess of that permitted in the zoning district for non-residential buildings and had a FAR that was 50% or less of the maximum FAR for residential buildings in the zoning district, or 2) had an assessed value less than or equal to 50% of the assessed value of the land, or 3) could not be utilized as it was formerly utilized by reason of the building’s configuration or substantial structural defects that were not brought about by intentional conduct or neglect, such as deferred maintenance.

Bill section one amends section 11-245.1, as amended by Local Law 25, by adding new subdivisions (a-3) and (a-4) as follows:

Subdivision (a-3) would apply to construction commenced on or after the effective date of this local law.  The underutilization test for such construction would be such that the non-residential building or buildings on the site three (3) years prior to construction 1) did not have a floor area ratio in excess of that permitted in the zoning district for non-residential buildings and either (i) had a FAR that was 75% or less of the maximum FAR for residential buildings in the zoning district, or (ii) if the land was not zoned to permit residential use three (3) years prior to construction, such non-residential building or buildings had a floor area ratio that was 75% or less of the FAR of the residential building which replaces such non-residential building or buildings; or 2) had an assessed value less than or equal to 75% of the assessed value of the land, or 3) could not be utilized as it was formerly utilized by reason of the building’s configuration or substantial structural defects that were not brought about by intentional conduct or neglect, such as deferred maintenance.

Subdivision (a-4) would apply to construction on land that is south of or adjacent to either side of 110th Street in Manhattan that commenced on or after the effective date of this local law.  The underutilization test for such construction would be such that the non-residential building or buildings on the site three (3) years prior to construction 1) did not have a floor area ratio in excess of that permitted in the zoning district for non-residential buildings and either (i) had a floor area ratio that was 50% or less of the maximum FAR for residential buildings in the zoning district, or (ii) if the land was not zoned to permit residential use three (3) years prior to construction, such non-residential building or buildings had a floor area ratio that was less than or equal to 50% of the FAR of the residential building which replaces such non-residential building or buildings; or 2) had an assessed value less than or equal to 50% of the assessed value of the land, or 3) could not be utilized as it was formerly utilized by reason of the building’s configuration or substantial structural defects that were not brought about by intentional conduct or neglect, such as deferred maintenance.

Bill section three contains the enactment clause and provides that this local law would immediately take effect upon its enactment.

Update:

On Friday, September 20, 2002, the Committee adopted this legislation by a vote of eight in the affirmative, none in the negative and one abstention.

Accordingly, the Committee recommends its adoption.

� Real property assessment – Pursuant to Chapter 58 of the New York City Charter, under the direction of the Commissioner of Finance assessors serve to make an assessment of real property located in the City.  The term “assessment” means a determination by the assessors of (a) the taxable status of real property as of the taxable status date; and (b) the valuation of real property, including the valuation of exempt real property, and where such property is partially exempt, the valuation of both the taxable and exempt portions.  New York City Charter §1506.


� As defined in the Zoning Resolution of the City of New York, the floor area ratio (FAR) is “the total floor area on a zoning lot, divided by the lot area of that zoning lot.  Zoning Resolution §12-10.  (For example, a building containing 20,000 square feet of floor area on a zoning lot of 10,000 square feet has an FAR of 2.0).
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