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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the provision of paid sick time earned by employees.
ADMINISTRATIVE CODE:

Adds a new chapter 15 to title 17.

I.
Introduction

On March 22, 2013, the Committee on Civil Service and Labor, chaired by Council Member Michael Nelson, will hold a hearing on Proposed Int. No. 97-A, a Local Law to amend the Administrative Code of the City of New York, in relation to the provision of paid sick time earned by employees. Invitations to testify were sent to a wide range of interested parties, including workers, businesses, advocates, public policy institutions, and representatives of the Mayoral Administration. The Committee expects to hear from individuals with diverse perspectives on this legislation.

During the previous legislative session, the precursor to this legislation, former Int. No. 1059-2009, was heard by the Committee on November 17, 2009. Former Int. No. 1059-2009 was subsequently reintroduced in the current session as Int. No. 97, with various amendments (see section III. B.). The Committee held a hearing on Int. No. 97 on May 11, 2010. Consequently significant revisions were made to the bill, which is now Proposed Int. No. 97-A (see section III. C.). 
II.
Background
A.
Paid Sick Time in the United States

1.
Overview

This week, the Healthy Families Act was reintroduced in the U.S. Congress; this law would require sick time for employers with 15 or more employees. This and similar legislations was introduced in recent congressional sessions without ever being voted out of committee. Four cities and one state currently have paid sick leave laws, San Francisco, California; Washington, D.C.; Seattle, Washington; Portland, Oregon; and Connecticut. A paid sick leave bill has also been moving through the Philadelphia City Council towards passage.
 In addition, a sick time law was also passed by public referendum in Milwaukee, but it was litigated prior to it becoming effective and in May of 2012, Governor Scott Walker signed legislation preempting local paid sick time laws in Wisconsin.
 Other jurisdictions have pending legislation at various stages in the process. 

2.
Federal
The Healthy Families Act (S. 1152/ H.R. 2460),
 was introduced in May 2009 by Senator Edward Kennedy and Representative Rosa DeLauro. It was reintroduced in the following Congress by Rep. DeLauro and Senator Tom Harkin (S. 984/H.R. 1876)
 and again this week, on March 20th (H.R. 1286).
 The previous version on this bill would require employers with 15 or more employees, for each working day during 20 or more workweeks a year, to accrue one hour of paid sick time for every 30 hours worked.
 In addition, the Healthy Families Act would allow an employee to accrue at least seven days in a calendar year. Employees would have been able to use such time to meet their own medical needs, care for the medical needs of certain family members or seek medical attention, assist a related person, take legal action, or engage in other specified activities relating to domestic violence, sexual assault, or stalking. The previous version of the bill was referred to the Senate Committee on Health, Education, Labor and Pensions, and the House Committee on Education and the Workforce, but died in committee at the end of the session.

Another bill introduced in Congress in November 2009 in response to the H1N1 influenza virus scare of that year, the Emergency Influenza Containment Act (Miller H.R 3991 (no Senate counterpart));
 no current version of this bill was introduced in the previous or current congress pending. The bill provided for five paid sick days for workers sent home by their employers with a contagious illness for businesses with 15 or more employees. If passed, workers who follow their employers’ directions to stay home because of contagious illness could not have been fired, disciplined or retaliated against for staying home; however, workers who stayed home on their own volition would not have been guaranteed paid sick days. The bill would have taken effect 15 days after being signed into law and expired after two years. The bill was referred to the House Committee on Education and Labor in November 2009 and to the Subcommittee on Workforce Protections in December, but it died at the end of the session.

A third relevant bill introduced in November 2009 was the Pandemic Protection for Workers, Families, and Businesses Act (Dodd S.2790/DeLauro H.R.4092)
 which was very similar to the Emergency Influenza Containment Act; no version of this bill is currently pending. This bill would allow employees to use up to seven sick days to tend to their own flu-like symptoms, obtain a medical diagnosis or preventive treatment, care for a sick child, or care for a child whose school or child care facility has been closed due to the spread of a contagious illness. Part-time employees would also have been entitled to paid leave on a pro-rated basis. Employees would have had the discretion to decide whether they need to take leave, although the Department of Labor could issue a regulation requiring medical certification. In addition, the bill would have made it unlawful for an employer to take an adverse action or otherwise discriminate against employees that avail themselves of these leave benefits. If enacted, the terms of this bill would have taken effect within 15 days, and sunsetted after two years. Employers that already provide up to seven days of annual paid sick leave would not have been required to provide additional benefits. This bill was referred to the Senate Committee on Health, Education, Labor, and Pensions, and the House Subcommittee on Workforce Protections, but also died at the end of the session.

The Obama Administration has also expressed support for paid sick leave.
 The United States Department of Labor testified at a congressional hearing regarding H1N1 and paid sick days that more must be done to help protect the economic security of working families who often must choose between a paycheck and their health and the health of their families.
 The Administration is in support of efforts such as the Healthy Families Act and other proposals that advance workplace flexibility and protect the income and security of workers.

3.
San Francisco
San Francisco, California was the first municipality in the United States to pass a paid sick time law; it was enacted it by public referendum in February 2007.
 It provides the same number of sick days per year as the original Int. No. 97, i.e. five paid sick days for small businesses and nine for larger businesses, however, the definition for small business is under ten employees, rather twenty in the original Int. No. 97.
 Under this law, unused days carry over to the next year and there is no maximum number of days that can be used per year. Employees may use sick time for the same purposes as the Council’s bill and also may use it to care for one “designated person,” who is not related to the employee. In addition, the accrual of sick time starts after 90 days, whereas it starts immediately in Proposed Int. No. 97-A. 

3.
Washington D.C.
The District of Columbia passed a paid sick time law in March 2008.
 Employees who worked at least 1,000 hours in the previous year receive benefits after a year of uninterrupted service. Sick time can be taken for the same purposes as Proposed Int. No. 97-A, but also can be used for obtaining social or legal services in cases of domestic abuse, sexual assault or stalking.
 Under this law, large businesses (defined as 100 or more) must provide seven days, smaller businesses (25-99 employees) must provide five days and even smaller businesses must provide three days.
 Among those exempted from the law are employees who derive most of their compensation from tips and full-time students who work for their school.
 There is also a “hardship exemption” that was left undefined in the law and to be determined by regulation, but thus far, although they have been proposed, no rules have been promulgated on the topic.
 
4.
Seattle

Seattle, Washington passed a paid sick time law that went into effect on September 1, 2012.
 Sick time can be taken for the same purposes as Proposed Int. No. 97-A, but, like the Washington, D.C. law, can also be used for matters relating to domestic abuse, sexual assault or stalking. Under this law, employers with 250 or more workers must provide nine days of paid sick time. Businesses with 50 to 249 employees are required to provide seven paid sick days.
 Businesses with five to 49 employees must provide five days. Businesses under 5 employees are exempt. New businesses up to 249 employees also receive a two year exemption from the law. 
5.
Portland

Portland, Oregon recently became the latest municipality to enact a paid side leave law, which will go into effect at the beginning of next year.
 This law applies to people who work within the city for 240 hours in a year.
 Employees accrue up to five paid sick days per year. Businesses under 6 employees are exempt.
 As with Washington, D.C. and Seattle, in addition to the standard uses for sick time, i.e., care for self or family when sick or injured, also protects victims of domestic abuse, harassment, sexual assault or stalking.
 

6.
Connecticut

Connecticut is, thus far, the only state to pass mandatory paid sick time law, which covers private sector service workers and went into effect on January 1, 2012.
 The law covers businesses with 50 or more employees
 and exempts manufacturing
 and “any nationally chartered organization exempt from taxation under Section 501(c)(3) of the Internal Revenue Code...that provides...[r]ecreation, child care and education”
 (which only applies to the YM/WCA
). It provides for five paid sick days per year, which can be used after an employee works for 680 hours. Sick time can be used for the similar purposes as Proposed Int. No. 97-A and also for instances of domestic violence or sexual abuse.

B.
Paid Sick Time Statistics
1.
National Numbers
According to the U.S. Department of Labor Bureau of Labor Statistics (BLS) March 2010 report on paid sick leave, 61 percent of private industry workers and 89 of state and local workers receive paid sick time as of March 2009.
 After a year of service, private employers give an average of 8 paid sick days and public employees receive an average of 11 days per year.
 The BLS’s most recent report on paid sick time, issued in March 2012 continues to cite these 2009 numbers as the most up-to-date data.

According to the Institute for Women’s Policy Research (“IWPR”), on average, most employees with sick time benefits take 3.95 sick days per year. Those without the benefit take about 3.35.

The type of employment and size of the business often determines whether an employee receives paid sick days:

· 82 percent of managers and professionals receive sick days, but only 42 percent of service workers do.
 

· Full-time employees are much more likely to receive sick days (73 percent) than part-time employees (26 percent).
 

· High wage workers are also much more likely to receive sick days; 81 percent of workers in the top 25 percent income earners have sick days compared with 33 percent in the lowest 25 percent of income earners.

· Most full-time state and local government employees receive sick days (98 percent) compared to 42 percent of such part-time workers.
 

· 97 percent of State and local government workers covered by collective bargaining agreements receive sick days, compared with 83 percent of non unionized employees.

· Employers with 500 or more workers provide an average of 11 paid sick days.

· Employers with less than a hundred employees provide an average of 6 days.

2.
New York City Numbers
According to the IWPR, 1.6 million or 50 percent of New York City workers do not receive any paid sick days.
 In addition 850,000 workers have no paid leave or vacation time of any kind. 
 Workers with paid sick time in the City will use an average of 1.7 sick days per year for their own personal medical needs and one day for family care.

C.
Costs
1.
U.S. Bureau of Labor Statistics
The U.S. Bureau of Labor Statistics estimates that as of June 2009, private industry employer compensation costs nationwide averaged $27.42 per hour worked.
 Wages and salaries averaged $19.39 per hour (70.7 percent), while benefits averaged $8.02 (29.3 percent).
 Employer costs for paid leave averaged $1.85 per hour worked (6.8 percent), of which paid sick leave comprised 23¢ (0.8%) of total paid leave costs.
 When that figure is broken down by type of business, the cost for management, professional and related occupations is 53¢ per hour, and the cost for service employees is only 8¢ per hour.

2.
Institute for Women’s Policy Research Study
According to Institute for Women’s Policy Research (IWPR), the cost of implementing this bill in New York City will be 25¢ per hour. 
 
 The IWPR Study further states:

· The law will cost New York City employers $332 million annually in lost productivity and for wages, payroll taxes and payroll-based employment benefits, and administrative expenses.

· The weekly cost of the policy for newly covered workers will be $7.52 per week, or about 21 cents per hour.

· Costs for larger businesses are expected to equal $7.94 per week - or 23 cents an hour - due to the higher number of required sick days under the new law and wages that are higher than those at small businesses. Providing sick days in compliance with the law will cost small businesses an average of $5.37 per worker per week, or about 15 cents per hour worked.
3. 
New York City Council Finance Division Analysis 

Appendix A to this report is an analysis of the economics of paid sick leave prepared by the New York City Council Finance Division entitled “Some Simple Economics of Paid Sick Leave: Economic Analysis of Proposed Intro. No. 97-A.” It should be noted that the economic research on paid sick leave is slim. However, there exists a good body of work on the economics of mandated benefits in general that can be applied to a mandated sick leave benefit. Presented here is a short summary of the discussion.
It is clear from the public discourse that there is an economic value to workers for paid sick leave. A number of companies provide it to their workers as part of their compensation. Proposed Intro. No. 97-A seeks to provide this value to workers who do not yet have it through a legislative mandate. However, as Lawrence Summers warns, “[t]here is no sense in which a benefit becomes ‘free’ just because government mandates employers to offer them to workers.” Mandating paid sick leave does not just provide a benefit to workers, but it also imposes a cost. Moreover, a good portion of this cost will eventually be borne by the workers themselves, in the form of wages that are lower than they would be without the mandate. 

New York City Council Finance estimates the costs of such a mandate as proposed in this legislation to be between 1.1 to 1.8 percent of the payroll of the impacted workforce. Initially, firms will be forced to absorb some of these costs, but an economic adjustment process will reduce this burden as firms try to restore their profits.

Basic economic theory posits that this adjustment will be done by lowering wages paid to impacted workers and possibly by reducing the workforce . However, in the real world, wages tend to be sticky in the downward direction; it is hard to reduce an employee’s wage. If firms are unable to reduce wages but remain under pressure from increased labor costs, reduced employment will result. The reduction in employment is a temporary phenomenon during the adjustment process to the new mandate. 

One way to avoid this temporary unemployment is by introducing the mandate during a period of wage growth. When wages are growing, firms can pass some of the costs to workers through slower wage increases without having to reduce employment or reduce employees’ wages. The timing of when paid sick leave is introduced does matter.

Currently about 74 percent of New York City’s workers have access to paid sick leave. Workers who do not have paid sick leave tend to have lower wages and work for smaller firms. This is not accidental, and in fact this pattern is found with most fringe benefits including pensions, vacation days and health insurance. In part this is an unintended consequence of other policies, such as progressive taxation. However, most of it reflects the basic economic realities of small business and low income workers.

There are economies of scale to providing fringe benefits. Put simply, the bigger you are the cheaper it gets. The addendum explores one aspect of this that applies to paid sick leave; small firms may find adapting to the mandate more difficult since their smaller workforce size makes it harder for them to manage the volatility that comes from workforce absences.

The type of firm impacted matters as well. Firms, such as those in warehousing, distribution, and wholesaling, will find it difficult to raise prices to compensate for the added costs because many of their competitors are not located in New York City and are not subject to the mandate.

It should not be blindly assumed that all firms will be similarly impacted by a paid sick leave mandate. If a firm’s costs to offer the required benefit differ from the overall market, the firm will not be able to pass all of those cost on to workers or customers. While overall employment effects from the mandate could be small there could be “substantial employment reallocation across firms.” Basically there is a risk that a mandated benefit like paid sick leave could have an impact on the structure of an industry, favoring larger firms that are better capable of handling it, over smaller ones.

One final consideration is that the value of the mandate is not just a sum of the value to all the workers who would receive paid sick leave. To a degree, firms and even society at large, would benefit from this mandate because it would help control the spread of infectious disease. A sick worker is not as productive as a healthy worker, which in turn means illness has a cost to a firm. By encouraging sick workers to remain home, paid sick leave may help reduce the potential for healthy workers to get sick. Expanding the argument, some epidemiological research has shown that measures that allow sick workers to avoid social contact, such as paid sick leave, can help reduce the spread of contagion and thus illness in society. This public health benefit should be part of the equation when discussing the relative costs and benefits of paid sick leave.

Policy makers should not solely ask whether paid sick leave should be extended to those who do not have it. It is important that they consider the questions of how, when, and to what extent the benefit should be expanded. Not doing so could have negative and completely avoidable consequences.

III.
Proposed Int. No. 97-A
A.
Bill Text
Proposed Int. No. 97-A would allow employees to earn a minimum amount of paid sick time from their employees. Section one of this legislation would contain a statement of legislative intent which reads:

The Council finds that nearly every worker in New York City will at some time during each year need temporary time off from work to take care of his or her own health needs or the health needs of members of his or her family. The Council recognizes that a sizeable number of workers in New York City are not entitled to any paid sick time to care for their own health needs or the health needs of their family members. Low income workers, in particular, are significantly less likely to have paid sick time than other members of the workforce.
Providing workers with time off to attend to their own health and the health of their family members will ensure a healthier and more productive workforce in New York City. Paid sick time will have a positive effect on the public health of New York City by allowing sick workers the occasional option of staying at home to care for themselves when ill, thus lessening their recovery time and reducing the likelihood of spreading illness to other members of the workforce. As a high proportion of the New York City workforce travels to work by public transportation, enabling sick workers to stay at home when they are ill will also help to contain the spread of contagious illnesses among the general public. Paid sick time will, in addition, allow parents to provide personal care for their sick children. Parental care helps children to recover faster, prevents more serious illnesses, and improves a child’s overall mental and physical health. Paid sick time will also protect workers and their children who are not sick but who must stay home when public officials close schools or when their businesses are closed due to public health emergencies.
The Council finds that providing paid sick time is affordable for employers and good for business. Employers who provide paid sick time have greater employee retention and reduce the problem of workers coming to work while ill. Studies have shown that costs from the loss of on-the-job productivity resulting from sick workers on the job exceed the cost of absenteeism among employees. The Council also finds that it is imperative to provide employees with meaningful protections against retaliation for using sick time and recognizes that prohibitions against retaliation and the imposition of penalties, including financial compensation to employees, for the denial of or retaliation for taking sick time, are critical. The Council notes that the anti-retaliation provisions of this chapter apply only to rights set forth under this law.

The Council therefore finds and declares that providing workers with sick time is important for public health, safety and productivity in New York City.
Bill section 2 would add a new Chapter 15 to Title 17 of the Administrative Code of the City of New York (the Code). New section 17-1501 of the Code would provide that this section would be known and cited as the “Earned Sick Time Act.” 
New section 17-1052 of the Code is the definitional provision. This subdivision would provide definitions of the following terms used in this section:
1.
 “Child” would mean a biological, adopted or foster child, a stepchild, a legal ward, a child of a domestic partner, or a child of an employee standing in loco parentis.

2. 
“Domestic partner” would mean any person who has a registered domestic partnership pursuant to section 3-240 of the code, a domestic partnership registered in accordance with Executive Order Number 123, dated August 7, 1989, or a domestic partnership registered in accordance with Executive Order Number 48, dated January 7, 1993.

3. 
“Employee” would mean any “employee” as defined in Labor Law section 190(2) who is employed for hire within the city for more than eighty hours in a calendar year who performs work on a full-time or part-time basis, including any recipient of benefits under Chapter 3 of title 68 of the Rules of the City of New York engaged in work as a condition of receiving such benefits, but not including those who are participating in work study programs under 42 U.S.C. section 2753.

4. 
“Employer” would mean any “employer” as defined in Labor Law section 190(3). For purposes of this chapter, “employer” does not include (i) the United States government; (ii) the state of New York, including any office, department, independent agency, authority, institution, association, society or other body of the state including the legislature and the judiciary; (iii) the City of New York or any local government, municipality or county or any entity governed by general Municipal Law section 92 or County Law section 207; or (iv) any employer as defined in this subdivision that employs fewer than five employees with the exception of persons who employ a domestic worker as defined in Labor Law section 2(16). In determining the number of employees performing work for an employer for compensation during a given week, all employees performing work for compensation on a full-time, part-time, or temporary basis would be counted.

5. 
“Family member” would mean an employee’s child, spouse, domestic partner, parent, mother-in-law, father-in-law, child of a domestic partner, mother of a domestic partner or father of a domestic partner.

6. 
“Health care provider” would mean any person licensed under federal or New York State law to provide medical or emergency services, including, but not limited to, doctors, nurses and emergency room personnel.

7. 
“New small business” would mean any individual, firm, partnership, institution, corporation, or association that has been in operation for three-hundred sixty-five days or fewer, and for which either (1) more than four and fewer than twenty employees work for compensation during a given week or (2) at least five employees work for compensation during a given week and the total number of hours worked for compensation during such week is fewer than eight hundred hours. In determining the number of employees under paragraph (1) of this subdivision, all employees performing work for any such business for compensation on a full-time, part-time, or temporary basis would be counted. For purposes of this chapter, a new small business begins to operate when its formation document, including, but not limited to, articles of incorporation, articles of organization, certificates of limited partnership, articles of association, statement of registration or any other document of similar import are filed with the New York State Department of State.

8. 
“Paid sick time” would mean time that is provided by an employer to an employee that can be used for the purposes described in section 17-1504 of this chapter and is compensated at the same rate as the employee earns from his or her employment at the time the employee uses such time, except that an employee who volunteers or agrees to work hours or shifts in addition to his or her normal schedule will not receive more in paid sick time compensation than his or her regular hourly wage if such employee is not able to work the hours or shifts for which he or she has volunteered or agreed even if the reason for such inability to work is one of the reasons in section 17-1504 of this chapter. In no case would an employer be required to pay more to an employee for paid sick time than the employee’s regular rate of pay at the time the employee uses such paid sick time, except that in no case would the paid sick time hourly rate be less than the hourly rate provided in Labor Law section 652(1).

9. 
“Parent” would mean a biological, foster, step- or adoptive parent, or a legal guardian of an employee or an employee’s spouse or domestic partner, or a person who stood in loco parentis when the employee was a minor child.

10. 
“Public disaster” would mean an event such as fire, explosion, terrorist attack, severe weather conditions or other catastrophe that is declared a public emergency or disaster by the president of the United States, the Governor of the State of New York or the Mayor of the City of New York.

11. 
“Public health emergency” would mean a declaration made by the Commissioner of Health and Mental Hygiene pursuant to section 3.01(d) of the New York City Health Code or by the Mayor pursuant to section 24 of the Executive Law.

12. 
“Public service commission” would mean the “public service commission” as defined in section 2 of the Public Service Law.

13. 
“Retaliation” would mean the denial of any right guaranteed under this chapter, and any threat, discipline, discharge, demotion, suspension, reduction of hours, or any other adverse action against an employee for exercising any right guaranteed under this chapter. For employees not entitled to paid sick time under this chapter, retaliation would mean any threat, discipline, discharge, demotion, suspension, reduction of hours, or any other adverse action due to an absence from work for forty hours or fewer during a calendar year for the purposes listed in section 17-1504 of this chapter. Retaliation would also include interference in any manner with any investigation, proceeding or hearing under this chapter.

14. 
“Sick time” would mean time that is provided to an employee that can be used for the purposes described in section 17-1504 of this chapter, whether or not compensation for that time is required under this chapter. 

15. 
“Spouse” would mean a person to whom an employee is legally married under the laws of the state of New York.

New Section 17-1503 would provide for the accrual of paid sick time. Subdivision a of such section would declare that all employees have the right to paid sick time as provided under this new chapter. Subdivision b of such subdivision would require that all employers provide a minimum of one hour of paid sick time for every thirty hours worked by an employee. Under this provision, employers would not be required to provide more than forty hours of sick time for an employee in a calendar year.

Subdivision c of such section would provide that all employees not entitled to paid sick time under this law would be entitled to up to forty hours of unpaid sick time, in accordance with the provisions of the chapter, at any time in a calendar year without retaliation.
Subdivision d of such section would provide that employees who were not covered by the overtime requirements of New York State Law or regulations including the minimum wage orders promulgated by the New York Commissioner of Labor pursuant to Labor Law Article 19 or 19-A would be assumed to work forty hours in each work week for purposes of paid sick time accrual unless their regular work week is less than forty hours, in which case paid sick time would accrue based upon that regular work week.
Subdivision e of such section would provide paid sick time would accrue in hour unit increments. Employees would determine how much sick time they need to use. Employers would be able set a reasonable minimum increment for the use of paid sick time, but such minimum may not exceed four hours per day.
Subdivision f of such section would provide that paid sick time as provided pursuant to this law, except for a new small business, would begin to accrue at the commencement of employment and an employee would be entitled to begin using accrued paid sick time on the one hundred twentieth calendar day following commencement of their employment. After the one hundred twentieth calendar day of employment, such employee would be able to use paid sick time as it was accrued. Accrual of paid sick time for an employee of a new small business would not begin until such new small business has been in operation for one year and, thereafter, an employee of such business would be entitled to use paid sick time as it is accrued.
Subdivision g of such section would provide that an employer would not be required to alter its existing bookkeeping practices except to the extent necessary to record sick time accrual and usage as provided by this chapter. Nothing in this law would be construed to discourage or prohibit an employer from allowing the accrual or use of paid sick time at an earlier date than the law requires.
Subdivision h of such section would provide that unused paid sick time as provided pursuant to this chapter would be carried over to the following calendar year; however, no employer would be required to allow use of more than forty hours of paid sick time in a calendar year.

Subdivision i of such section would provide that any employer with a paid leave policy, such as a paid time off policy, who provides an employee with an amount of paid leave sufficient to meet the accrual requirements of this law and who allows such paid leave to be used for the same purposes and under the same conditions as paid sick time accrued under this chapter, would not required to provide additional paid sick time for such employee.
Subdivision j of such section would provide that nothing in this section would be construed as requiring financial or other reimbursement to an employee from an employer upon the employee’s termination, resignation, retirement, or other separation from employment for accrued paid sick time that has not been used. 
Subdivision k of such section would provide that if an employee was transferred to a separate division, entity or location, but remains employed by the same employer, such employee would be entitled to all paid sick time accrued at the prior division, entity or location and would be entitled to retain or use all paid sick time as provided under the provisions of this chapter. When there is a separation from employment and the employee is rehired within six months of separation by the same employer, previously accrued paid sick time that was not used would be reinstated and such employee would be entitled to use such accrued paid sick time at any time after such employee was rehired.
New section 17-1504 of the Code would be entitled “Use of sick time.” This section would provide under paragraph one that an employee would be entitled to use paid sick time for absence from work due to the following situations:

1.
An employee’s mental or physical illness, injury or health condition or need for medical diagnosis, care, or treatment of a mental or physical illness, injury or health condition or need for preventive medical care;
2.
Care of a family member who needs medical diagnosis, care or treatment of a mental or physical illness, injury or health condition or who needs preventive medical care; or
3. 
Closure of an employee’s place of business by order of a public official due to a public health emergency or an employee’s need to care for a child whose school or childcare provider has been closed by order of a public official due to a public health emergency.

Under subdivision b of such section 17-1504, this bill would provide that an employer could require the employee to provide reasonable notice of the need to use sick time. This bill would further provide that, where such need is foreseeable, an employer could require advance notice of the intention to use such paid sick time, not to exceed seven days prior to the date such sick time is to begin. Where such need is not foreseeable, an employer could require an employee to provide notice of the need for the use of paid sick time as soon as practicable. An employee’s failure to give reasonable notice should not warrant discharge or retaliation against such employee for using sick time.
Subdivision c of such section 17-1504 would provide that for an absence of more than three consecutive work days, an employer could require reasonable documentation that the use of sick time is authorized by subdivision a of this section. For sick time used pursuant to paragraphs (1) and (2) of subdivision a of section 17-504, documentation signed by a licensed health care provider indicating the need for the amount of sick time taken would be considered reasonable documentation. An employer could not require that such documentation specify the nature of the employee’s or the employee’s family member’s injury, illness or condition. An employer could not delay or deny the use of sick time taken for purposes of this section, or withhold pay for such absence for employees entitled to pay under this chapter, on the basis that such employer has not received such documentation.
Subdivision d of new section 17-1504 would provide an employee would not be required as a condition of taking sick time to search for or find a replacement worker to cover the hours during which such employee was utilizing sick time.

New section 17-1505 of the code would be entitled “Changing shifts.” Under this section, upon mutual consent of the employee and the employer, an employee who is absent for a reason listed in subdivision a of section 17-1504 of the code could work additional hours or shifts during the same pay period as that absence without using sick time to make up for the original missed hours or shifts. The employer could not require such employee to work such additional hours or shifts or search for or find a replacement employee to cover the hours during which the employee is utilizing sick time. If such employee worked additional hours or shifts, and such hours are fewer than the number of hours such employee was originally scheduled to work, then such employee would be able to use sick time provided pursuant to this chapter for the difference. If the employee worked additional hours or shifts, the employer should comply with any applicable federal, state or local laws concerning overtime pay. 
New section 17-1506 of the Code would be entitled “Public disasters” and would provide that in the event of a public disaster, the mayor could, for the length of such disaster, suspend the provisions of this chapter for businesses, corporations or other entities regulated by the public service commission.

New section 17-1507 of the Code would be entitled “Retaliation prohibited” and would provide that retaliation is prohibited. Subdivision a would deem that it shall be unlawful for an employer or any other person to interfere with, restrain, or deny the exercise of, or the attempt to exercise, any right protected under this law.

Subdivision b of such section would provide that no person should engage in retaliation against an employee or threaten to do so because such employee had exercised rights or was planning to exercise rights protected under this law. In the case of an employee who was not entitled to paid sick time under this chapter, no person shall engage in retaliation against such employee because such employee was absent from work for forty hours or less in a calendar year due to any reason listed in section 17-1504 of this chapter. Rights under this chapter would include, but would not limited to, the right to: request sick time; use sick time pursuant to this chapter; file a complaint for alleged violations of this chapter with the department; communicate with any person about any violation of this chapter; file an action in court for alleged violations of this chapter; participate in any judicial action regarding an alleged violation of this chapter; and inform any person of his or her potential rights under this chapter. 

Subdivision c of such section would provide that it would be unlawful for an employer to require any employee to involuntarily exchange, swap, or reduce his or her hours pursuant to section 17-1505 of this chapter. 

Subdivision d of such section would provide that it would be unlawful to count sick time taken under this chapter as an absence that could lead to or result in discipline, discharge, demotion, suspension, reduction of hours, or any other adverse action.

Subdivision e of such section would provide that the protections of this chapter would apply to any person who mistakenly but in good faith alleges violations of this chapter.

New section 17-1508 of the Code would be entitled “Notice and posting.” Pursuant to the provisions of subdivision a of this section, employees would receive written notice at the commencement of their employment that they are entitled to sick time as provided under this chapter, including the right to paid and unpaid sick time, as well as the rights guaranteed under section 17-1507 of this chapter, the amount of sick time, and the terms of its use, including that all persons or entities are prohibited from retaliation or threat of retaliation against employees who request or use sick time and that an employee has the right to file a complaint or bring a civil action if sick time as required under this chapter is denied or an employee is retaliated against for requesting or taking sick time as provided pursuant to this chapter.

Subdivision b of such section would provide that such notice would be provided by:

1. supplying each employee with a notice in English and in the primary language that is spoken by at least five percent of the workforce at that employment location that contains the information required pursuant to subdivision a of this section and by adding the information pursuant to subdivision a of this section to any personnel policies or manuals maintained by the employer and any orientation materials supplied to new employees; and

2. displaying a poster or posters in places conspicuous and accessible to all employees in each location where such employees are employed that contains in English and in the primary language that is spoken by at least five percent of the workforce at that employment location, all information required under subdivision a of this section.

Under subdivision c of such section, the Department of Health and Mental Hygiene (DOHMH) would create and make available written notices and posters that contain the information required pursuant to subdivision a of this section for use in complying with the notice provisions of this section. Such notices and posters would be available from the department in hard copy or in a downloadable format from the website of the department in Chinese, English, French-Creole, Italian, Korean, Russian, Spanish, and any other language deemed appropriate by the department.

Under subdivision d of such section, any person or entity that willfully violates the notice and posting requirements of this section would be subject to a civil fine in an amount not to exceed one hundred dollars for each employee who was not given appropriate notice in accordance with paragraph one of subdivision b of this section and ten dollars for each day that no posting was displayed as required in accordance with paragraph two of subdivision b of this section.

New section 17-1509 of the Code would be entitled “Employer records.” This section would provide that employers would retain records documenting the number of hours worked by employees and sick time accrued and taken by employees, for a period of three years unless otherwise required pursuant to any other law, rule or regulation, and shall allow DOHMH to access such records, with appropriate notice and at a mutually agreeable time, to monitor compliance with the requirements of this chapter. An employer would not be required to modify its existing record keeping policies to comply with this chapter as long as such employer’s records indicate the number of hours worked by employees, sick time accrued and sick time taken. If a conflict arose regarding whether an employee was entitled to sick time under this chapter, if the employer did not maintain or retain adequate records documenting hours worked by such employee and sick time taken by such employee, or does not allow the administering agency reasonable access to such records, it would be presumed that such employer has violated this chapter, absent clear and convincing evidence otherwise.
New section 17-1510 would be entitled “Rules” and provide that DOHMH would be authorized to coordinate implementation and enforcement of this section and promulgate appropriate guidelines or rules for such purposes. Such guidelines would include, but not be limited to, the creation of an on-line system to assist businesses with timekeeping and record keeping consistent with the requirements of this law, provided, however, that such rules would permit an employer with a paid leave policy, such as paid time off policy, who makes available an amount of paid leave sufficient to meet the accrual requirements of this section, that may be used for the same purposes and under the same conditions as paid sick time under this section, to maintain its existing timekeeping practices.

New section 17-1511 would be entitled “Confidentiality and nondisclosure.” This section would provide that no person or entity could require the disclosure of details relating to an employee’s or his or her family member’s medical condition as a condition of providing sick time under this law. Health information about an employee or an employee’s family member would be treated as confidential and would not be disclosed except by the affected employee or with the permission of the affected employee.
New section 17-1512 of the Code would be entitled “Encouragement of more generous policies; with no effect on more generous policies.” Subdivision a of this section would provide that nothing in this law would be construed to discourage or prohibit the adoption or retention of a paid sick time policy or paid time off policy more generous than that which is required in this law. 

Subdivision b of such section would provide that nothing in this chapter would be construed as diminishing the obligation of an employer to comply with any contract, collective bargaining agreement, employment benefit plan or other agreement providing more generous sick time to an employee than required herein.
Subdivision c of such section would provide that nothing in this law would be construed as diminishing the rights of public employees regarding paid sick time as provided pursuant to federal, New York state or New York city law. 
New section 17-1513 would be entitled “Collective bargaining agreements” and subdivision a of such section would provide that the provisions of this section would not apply to any employee covered by a bona fide collective bargaining agreement if (i) such provisions were expressly waived in such collective bargaining agreement and (ii) the agreement provided for a comparable benefit for the employees covered by the agreement, in the form of paid days off; said paid days off shall be in the form of leave, compensation, other employee benefits, or some combination thereof. Comparable benefits would include, but would not be limited to, vacation time, personal time, sick time, holiday pay and holiday and Sunday time paid at premium rates.

Subdivision b of such section would provide that provisions of this section would not apply to any employee in the building and construction industry covered by a bona fide collective bargaining agreement if such provisions were expressly waived in such collective bargaining agreement.

New section 17-1514 of the Code would be entitled “Enforcement” and subdivision a of this section would provide that the department would have full authority to implement and enforce this law.

Subdivision b of such section would provide that DOHMH would have broad powers to ensure compliance with this chapter, including, but not limited to: the power to issue subpoenas, the power to examine employment records, the power to interview employees and former employees in private, and the power to determine compliance with section 17-1508 of this law. The department would also have the authority to perform outreach to inform the residents of the city of their rights under this chapter. The department would take appropriate action to enforce this chapter, including, but not limited to: 

1. establishing a system to receive complaints, in writing and by telephone, in Chinese, English, French-Creole, Italian, Korean, Russian, Spanish, and any other language deemed appropriate by the department, regarding non-compliance with this chapter;

2. investigating and attempting to investigate and resolve complaints received by the department in a timely manner and keeping complainants reasonably notified regarding the status of any resultant investigation; and 

3. using audits, on-site investigations, or other measures to ensure compliance.
Subdivision c of such section would provide that any person claiming to be aggrieved by a violation of this chapter would have the right to file a complaint with the department. The department would maintain confidential the identity of any complainant unless disclosure of such complainant’s identity is necessary for resolution of the investigation. The department would, to the extent practicable, notify such complainant that the department will be disclosing his or her identity prior to such disclosure. 

Subdivision d of such section would provide that where the department determined that a violation of this chapter had occurred, it would issue to the offending person or entity a notice of violation in accordance with section 1046 of the New York City Charter. Such notice of violation would constitute prima facie evidence of the allegations contained therein and would commence, in accordance with the department’s procedures, an adjudicatory hearing before an administrative tribunal to be determined by the department. In accordance with the procedures set forth in chapter 7 of title 24 of the Rules of the City of New York, such tribunal would render decisions and impose the penalties provided for in this chapter. 
Subdivision e of this section would provide that any entity or person found to be in violation of any provisions of this chapter, except for the provisions set forth in subdivision (d) of section 17-1508, would be liable for a civil penalty payable to the city of not less than one thousand dollars for the first violation, and for subsequent violations that occur within five years of any previous violation, not less than two thousand dollars for the second violation and not less than three thousand dollars for each succeeding violation. A final decision by the department or any court of competent jurisdiction that any entity or person has violated this chapter would constitute evidence of bad moral character, except that a failure to comply with the notice or record-keeping requirements of sections 17-1508 or 17-1509 of this chapter would not by itself be evidence of bad moral character. 
Subdivision f of such section would provide that in addition to the civil penalties described in subdivision e of this section, the administrative tribunal of the department would order that appropriate penalties be paid to the employee or other person whose rights under this chapter were violated. When appropriate, the administrative tribunal of the department would also order the reinstatement of any employee unlawfully discharged and promotion or other appropriate injunctive relief for any employee who has suffered unlawful retaliation. Any person or entity that is found to have violated this chapter would be liable to the employee or employees affected in the following amounts:

1. for each instance of sick time taken by an employee but not compensated by the employer: no less than three times the wages that should have been paid under this law or five hundred dollars, whichever is greater. 

2. for each instance of sick time requested by an employee but unlawfully denied and not taken by the employee: no less than one thousand dollars. 

3. for each instance of retaliation not including discharge from employment: full compensation including, but not limited to, wages and benefits lost, but in no event less than one thousand dollars, and equitable relief as appropriate, including promotion.

4. for each instance of discharge from employment in violation of this chapter: full compensation including, but not limited to, wages and benefits lost, but in no event less than five thousand dollars, and equitable relief as appropriate, including reinstatement and promotion.

5. for each instance of unlawful disclosure of confidential information in violation of section 17-1511 of this chapter, no less than five hundred dollars.
Subdivision g of such section would provide that when determining the appropriate level of compensation to an employee, the administrative tribunal of the department shall give due consideration to: the goals of deterring future violations, encouraging employees to report violations, and protecting and improving the public health; the degree of good or bad faith of the employer; the gravity of the violation; the employer’s history of previous violations; and any noncompliance with recordkeeping, notice, and other requirements of this chapter.

Subdivision h of such section would provide that a final order by the department would be enforceable in accordance with section 562 of the New York City Charter. 

Subdivision of such section would provide that upon a final order by DOHMH, the department shall have the authority to post online and in other media the names of those who have violated this chapter.

Subdivision j of such section would provide that in addition to the aforementioned provisions of this section, any person claiming to be aggrieved by a violation of this chapter shall have a cause of action in any court of competent jurisdiction for compensatory damages, injunctive and declaratory relief, attorney's fees and costs, and such other relief as such court deems appropriate. Submitting a complaint to the department shall be neither a prerequisite nor a bar to bringing a private action. 

Subdivision k of such section would state that when determining the appropriate level of compensation to an employee for a violation of any provisions of this chapter, a court may give due consideration to: the goals of deterring future violations, encouraging employees to report violations, and protecting and improving the public health; the degree of good or bad faith of the employer; the gravity of the violation; any history of previous violations; and the compliance or noncompliance with recordkeeping, notice, and other requirements of this chapter.

Subdivision l of such section would provide that a person would have to file a complaint with the department or a court of competent jurisdiction within eighteen months of when that person knew or should have known of an alleged violation of this chapter.

New section 15-1715 of the Code would be entitled “other legal requirements.” Under subdivision a of this section would provide minimum requirements pertaining to sick time and should not be construed to preempt, limit, or otherwise affect the applicability of any other law, regulation, rule, requirement, policy, or standard that provides for greater accrual or use by employees of sick leave or time, whether paid or unpaid, or that extends other protections to employees.

Under subdivision b of such section, nothing in this section shall be construed as creating or imposing any requirement in conflict with any federal or state law, rule or regulation, nor shall anything in this law be construed to diminish or impair the rights of an employee or employer under any valid collective bargaining agreement.
Bill section 3 would contain a severability clause. This provision would provide that if any section, subdivision, paragraph, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.

Bill section 4 would provide that the legislation take effect one hundred and eighty days after enactment and would provide, however, that the administering agency shall promulgate rules and take such other measures as may be necessary for the purposes of implementing and carrying out the provisions of this local law prior to such effective date. This bill section would further provide that in the case of employees covered by a collective bargaining agreement in effect on the effective date prescribed therein; this local law shall apply on the date of the termination of such agreement.
B. Amendments made to former Int. No. 1059-2009
The following brief descriptions highlight the changes from former Int. No. 1059-2009 which was introduced in the previous legislative session to the originally introduced version of Int. No. 97 (i.e. changes made after the first hearing on the bill on November 17, 2009):
	Issue Area
	Int. No. 1059-2009 Language
	Amended Language for Int. No. 97

	Definition Issues
	 
	 

	Coverage based on size of business
	Small business defined as less than 10 employees, who get 5 paid sick days

Employees of businesses with more than get 9 days
	Small business definition increased to less than 20 employees; number of days remain 5 for small business and 9 for larger businesses

	Seasonal employees
	Sick time can be used after 90 days; time rolls over if an employee is rehired within twelve months
	Rehired employees keep accrued time if less than 6 months have passed; otherwise accrual starts over 

	Relative
	Includes blood and affinity and third degree relation
	Family member means an employee’s child, spouse, domestic partner, parent, grandchild, grandparent, mother-in-law, father-in-law or mother of domestic partner or father of domestic partner. Child means a biological, adopted or foster child, a stepchild, a legal ward, or a child of an employee standing in loco parentis

	Public health emergency 
	No definition
	Definition added to the bill


	Accrual Issues
	 
	 

	Difficult to determine rate of pay for special shifts, i.e., catering
	All employees receive their pay at the rate they would earn during the time called out sick.
	Special shift paid is no more than normal hourly wage

	Commissioned workers
	Commissioned workers paid at regular rate of pay. 
	Commission worker pay no more than normal base compensation and no less than minimum wage

	Current PTO equivalent policies must continue
	If current practices allow time off for the same purposes and amounts of time under this bill, no change is required 
	Language clarified that current equivalent policies satisfy the law


	Domestic violence coverage

	Domestic violence inclusion
	Domestic violence coverage included as eligible for sick time
	Domestic violence coverage removed 

	Administrative Issues

	Bookkeeping practices
	Record keeping is required
	Required city agency to put forms online and to the extent possible allow bookkeeping to mesh with current practices

	Record retention
	5 year retention requirement.
	Three year retention requirement, unless otherwise required by law, rule or regulation

	Documentation concerns to prevent abuse
	Notice if foreseeable; for leave more than 3 days a doctor’s note may be required
	No change to documentation requirement. Amendment: Inserted a provision stating the law is not meant to interfere with discipline procedures


	Collective Bargaining 

	“Equivalent” language in collective bargaining clause
	Collective bargaining agreements are exempt if there is an express waiver and the benefits are “substantially equivalent.” 
	Future collective bargaining agreements (CBA) exempted if provisions are expressly waived and comparable benefit is in contract; building and construction industry exempted if expressly waived in CBA

	Other Issues
	 
	 

	Rebuttable presumption of retaliation
	If negative action is taken within 90 days of taking a sick day, there is a rebuttable presumption that such action is in retaliation against an employee for taking a sick day
	Removed rebuttable presumption


	Posting of rights in native language of employees
	Rights must be posted or distributed to employees in English and in native language of 5% of employees
	Requires city agency to create the notice, translate into appropriate languages and post on website; and employer to post in English and the native language of 5% of employees. If an employer does not have and maintain written personnel policies for employees, then must display posters with such rights in such languages. Minimum languages agency to translate posters into include English, Chinese, Korean, Russian and Spanish

	Concern regarding effective date, time for rulemaking/ outreach and the recession
	90 days after enactment
	180 days


C. Amendments made to Int. No. 97
The following brief descriptions highlight the changes from the originally introduced version of Int. No. 97 and Proposed Int. No. 97-A (i.e. changes made after the second hearing of the bill on May 11, 2010):
	Issue Area
	Int. No. 97
	Amended Language for 
Proposed Int. No. 97-A

	Definition Issues
	 
	 

	Coverage based on size of business
	All businesses covered employees of employers with less than 20 employees (small business) get 5 days; employees of businesses with 20 employees or more (large business) get 9 days
	Businesses with less than 5 employees, get unpaid sick days only; employees or employers with 5 or more employees get 5 days

	Seasonal employees
	Paid sick days can be used after 90 days
	Paid sick days can be used after 120 days

	Relative
	Family member means an employee’s child, spouse, domestic partner, parent, grandchild, grandparent, mother-in-law, father-in-law or mother of domestic partner or father of domestic partner. Child means a biological, adopted or foster child, a stepchild, a legal ward, or a child of an employee standing in loco parentis
	Family member means employee’s child, spouse, domestic partner, parent, mother-in-law, father-in-law, child of a domestic partner, mother of a domestic partner or father of a domestic partner. Child means a biological, adopted or foster child, a stepchild, a legal ward, a child of a domestic partner, or a child of an employee standing in loco parentis

	Retaliation
	Definition was “discharge, suspension or demotion by an employer of an employee or any other adverse employment action”
	Definition expanded to include
“for exercising any right guaranteed under this chapter,” and including examples: “any threat, discipline, discharge, demotion, suspension, reduction of hours, or any other adverse action”; also applies to shift swapping and interfering with department’s hearings or investigations

	Use 
	 
	 

	Unpaid Sick Days
	No provision
	Employees of businesses with less than 5 employees or new small businesses in the first year can take up to 40 hours of unpaid sick time without retribution

	Shift swapping
	Definition of “Paid Sick Time” states that if employees volunteer for extra shifts that make up missed shifts they cannot also receive paid sick time
	Specific section added regarding voluntary shift swapping

	Administrative Issues 

	Administering Agency
	To be determined by the Mayor
	Department of Mental Health & Hygiene 

	1 Year exemption
	None
	New small businesses (under 20 employees) exempt for one year

	Bookkeeping practices
	Record keeping is required
	City agency to put forms online and to the extent possible allow bookkeeping to mesh with current practices

	Record retention
	5 year retention requirement
	Three year retention requirement, unless otherwise required by law, rule or regulation

	Documentation concerns to prevent abuse
	Notice if foreseeable; for leave more than 3 days a doctor’s note may be required
	Provision added stating the law is not meant to interfere with discipline procedures

	Statute of limitations
	3 years
	18 months

	Other Issues
	 
	 

	Placement in the Administrative Code
	New Section to Chapter 15 of Title 22: Economic Affairs
	New Chapter to Title 17: Health


	Posting of rights in native language of employees
	Rights must be posted or distributed to employees in English and in native language of 5% of employees
	Requires city agency to create the notice, translate into appropriate languages and post on website; and employer to post in English and the native language of 5% of employees. If an employer does not have and maintain written personnel policies for employees, then must display posters with such rights in such languages. Minimum languages agency to translate posters into include English, Chinese, Korean, Russian and Spanish.
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