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  THE COUNCIL

Report of the Governmental Affairs Division

Marcel Van Ooyen, Legislative Director

COMMITTEE ON PUBLIC SAFETY
 Peter F. Vallone Jr., Chair

December 12, 2005

PROPOSED INT.

NO. 299-A:
By Council Members Monserrate, Vallone Jr., Addabbo, Avella, Gentile, Gerson, Koppell, Martinez, Nelson, Rivera, Sears, Liu, Clarke, Gennaro and Weprin.

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the removal of graffiti from commercial and residential buildings, and in relation to establishing a process whereby the city may clean graffiti from these buildings.

I. New York City Anti-Graffiti Laws


It is illegal under New York City law to deface any property by writing, painting or drawing any inscription, figure or mark or affix, attach or place by whatever means a sticker or decal of any type without permission of the owner of the property.
  It is also illegal to carry an aerosol spray paint can, indelible marker or etching acid into a public building with the intent to make graffiti.
  It is further illegal under New York City law to sell or offer to sell an aerosol spray paint can, broad tipped indelible marker or etching acid to any person under eighteen years of age.
  Such items must be behind the counter in a locked display case and available to customers only with the assistance of store employees.

The making of graffiti, or the sale of an aerosol spray paint can, indelible marker or etching acid to a minor, is a class B misdemeanor “punishable by a fine of not more than five hundred dollars or imprisonment of not more than three months, or both.”
 Further, any “person who has been previously convicted of violating the provisions of this section shall be guilty of a class A misdemeanor punishable by a fine of not more than one thousand dollars or imprisonment of not more than one year, or both.”
  Retailers that do not properly display spray paint, broad tipped indelible markers or etching acid are liable for civil penalties of not more than five hundred dollars for each violation, and up to one thousand dollars if they have been previously convicted of violating this section.

Administrative Code § 10-117.2 provides that the Mayor may offer a reward of up to $500 to any person who provides information leading to the apprehension, prosecution or conviction of a person for graffiti crimes. 

II. New York State Anti-Graffiti Laws 

Under New York State law, no person “shall make graffiti of any type on any building, public or private, or any other property real or personal owned by any person, firm or corporation or any public agency or instrumentality, without the express permission of the owner or operator of said property.”
 Graffiti is defined as the “etching, painting, covering, drawing upon or otherwise placing of a mark upon public or private property with intent to damage such property.”
  It is also illegal under New York State law to possess graffiti instruments “under circumstances evincing an intent to use [them] in order to damage” property.

In addition, under § 145.00 of the Penal Law, it is a misdemeanor to intentionally damage property of another person or recklessly damage property of another person in an amount exceeding $250. It is a felony under Penal Law § 145.05 for a person to intentionally damage property of another person in an amount exceeding $250.

III. Provisions of Proposed Int. No. 299-A
Proposed Int. No. 299-A establishes penalties for certain property owners who fail to remove graffiti from certain premises, and allows the city to abate graffiti when an owner refuses to remove it.

The legislative findings of the bill indicate that “graffiti is a public nuisance, one that degrades the quality of life in neighborhoods and communities across the city.  Graffiti creates an atmosphere of neglect, inviting criminal activity and contributing to a feeling of disorderliness and fear.” Hoping to remove this blight from city streets, but respecting property rights and First Amendment speech rights, the legislation attempts to craft a solution to the city’s graffiti problem that “both adequately addresses the need to rid our communities of graffiti as well as protect our important freedoms.”

To this end, the bill begins in subdivision a by defining graffiti as “any letter, word, name, number, symbol, slogan, message, drawing, picture, writing or other mark of any kind visible to the public from a public place that is drawn, painted, chiseled, scratched, or etched on a commercial building or residential building, or any portion or structure thereof, including fencing, that is not consented to by the owner of the commercial building or residential building.”  The definition further states that there “shall be a rebuttable presumption that such letter, word, name, number, symbol, slogan, message, drawing, picture, writing or other mark of any kind is not consented to by the owner.  Such presumption may be rebutted in any proceeding, including an adjudication by mail, pursuant to this section.”

A “commercial building” means “any building that is used, or any building a portion of which is used, for buying, selling or otherwise providing goods or services, or for other lawful business, commercial, professional services or manufacturing activities.”

A “residential building” means “a building containing one or more separate dwelling units.”

“Public place” is defined as a “place to which the public or a substantial group of persons has access including, but not limited to, any highway, street, road, sidewalk, parking area, plaza, shopping area, place of amusement, playground, park, beach or transportation facility.”

Subdivision b requires that the owner of “every commercial building and residential building shall keep and cause to be kept such building free of all graffiti and graffiti-like defacements.”

Subdivision c sets forth that if the property owner executes a written consent and a waiver of liability as prescribed by the Mayor, then the Community Assistance Unit, subject to the availability of annual appropriations, “shall provide graffiti removal services to abate graffiti on commercial buildings and residential buildings without charge to the property owner.”

Subdivision d sets forth the process by which a commercial or residential property owner is to be notified about removing graffiti from the property.

Subdivision e outlines the fine schedule, so that the “owner of a commercial building or of a residential building of six or more units who has been given written notice to remove graffiti from such building, and who fails to remove such graffiti within sixty days of receipt of such notice, shall be liable for a civil penalty of not less than one hundred fifty dollars nor more than three hundred dollars.”  Such civil penalty may be recovered in a proceeding before the environmental control board, but a property shall not be fined “more than once in any six month period, and summonses shall not be issued between November 1 and March 31 due to the difficulty in removing graffiti during the winter months.”  In addition, “the owner of a commercial building or of a residential building or six or more units shall not be liable for a civil penalty if, within sixty days of receipt of such notice, such owner can satisfactorily demonstrate that the Mayor’s Community Assistance Unit has been contacted with regard to providing graffiti removal services, or that the council member in whose district the property is located has been contacted with regard to providing such services.”

Subdivision f sets forth the process for the city to commence nuisance abatement proceedings in order to remove graffiti from a residential or commercial building when an owner has refused to do so and has refused to consent to such removal in writing.  Among its provisions, subdivision f requires that the notice indicate that “unless the property owner removes the graffiti, files a written consent and waiver of liability consenting to receive, without charge, graffiti removal services from the city, or submits to the city a written request for a hearing or an adjudication by mail to contest the city's determination within thirty days of the date of the personal delivery or certified mailing, the property owner will be deemed to have given permission to the city to enter or access the property and use the means it determines appropriate to remove or conceal the graffiti at the specified location.”

Subdivision f further indicates that upon “the owner's failure to remove the graffiti, file a written consent and a waiver of liability consenting to receive, without charge, the city's graffiti removal services, or submit to the city a written request for a hearing or an adjudication by mail to dispute the city’s determination that the property identified in the notice has become a nuisance because of graffiti, either by mail, courier, or in person, within thirty days of the date of the personal delivery or certified mailing, the city may enter or access the property specified in the notice and abate the nuisance by removing or concealing the graffiti.”

In addition, upon receipt of a timely request for a hearing or an adjudication by mail, “a hearing shall be held before the environmental control board within thirty days of receiving the request,” and upon “a finding of a hearing officer of the environmental control board that the property has become a nuisance because of graffiti the city may enter or access the property specified in the notice and abate the nuisance by removing or concealing the graffiti.”

This local law shall take effect 90 days after its enactment.

Proposed Int. No. 299-A

By Council Members Monserrate, Vallone Jr., Addabbo, Avella, Gentile, Gerson, Koppell, Martinez, Nelson, Rivera, Sears, Liu, Clarke, Gennaro and Weprin

A LOCAL LAW

..Title

To amend the administrative code of the city of New York, in relation to the removal of graffiti from commercial and residential buildings, and in relation to establishing a process whereby the city may clean graffiti from these buildings.

..Body

Be it enacted by the Council as follows:

Section 1. Legislative Findings and Intent.

The City Council finds that graffiti is a public nuisance, one that degrades the quality of life in neighborhoods and communities across the city.  Graffiti creates an atmosphere of neglect, inviting criminal activity and contributing to a feeling of disorderliness and fear.  

In light of these considerations, it is important that graffiti in public view be cleaned as quickly as possible, while respecting property rights and First Amendment free speech rights.

The goal of this legislation is to accommodate these important interests and to craft a solution to the City’s graffiti problem that both adequately addresses the need to rid our communities of graffiti as well as protect our important freedoms.  By imposing fines against the owners of certain property who fail to remove graffiti from their premises, coupled with granting to the City the ability to clean graffiti in public view from commercial and residential buildings, after an adequate notification process to property owners of such buildings, this legislation will improve the quality of life for our residents.

§ 2.  The administrative code of the city of New York is amended by adding a new section 10-117.3 to read as follows:

§10-117.3 Remedies for failure to remove graffiti from certain premises. 

a. Definitions. For purposes of this section, the following terms shall have the following meanings:

1. “Graffiti” means any letter, word, name, number, symbol, slogan, message, drawing, picture, writing or other mark of any kind visible to the public from a public place that is drawn, painted, chiseled, scratched, or etched on a commercial building or residential building, or any portion or structure thereof, including fencing, that is not consented to by the owner of the commercial building or residential building.  There shall be a rebuttable presumption that such letter, word, name, number, symbol, slogan, message, drawing, picture, writing or other mark of any kind is not consented to by the owner.  Such presumption may be rebutted in any proceeding, including an adjudication by mail, pursuant to this section.

2. “Commercial building” means any building that is used, or any building a portion of which is used, for buying, selling or otherwise providing goods or services, or for other lawful business, commercial, professional services or manufacturing activities.

3. “Residential building” means a building containing one or more separate dwelling units. 

4. “Public place” means a place to which the public or a substantial group of persons has access including, but not limited to, any highway, street, road, sidewalk, parking area, plaza, shopping area, place of amusement, playground, park, beach or transportation facility.

b. Duty to keep property free of graffiti. The owner of every commercial building and residential building shall keep and cause to be kept such building free of all graffiti.

c. Availability of city funds; graffiti removal through written consent. Subject to the availability of annual appropriations, the mayor, through the community assistance unit, shall provide graffiti removal services to abate graffiti on commercial buildings and residential buildings without charge to the property owner if the property owner first executes a written consent and a waiver of liability in the form prescribed by the mayor.

d. Failure to remove graffiti from property. Notice to remove graffiti from a commercial or residential building shall be given by delivering such notice to the owner or to an agent of the owner or to a person of suitable age and discretion at the residence or place of business of the owner. If, upon reasonable application, such delivery cannot be completed, the appropriate city agency may affix such notice in a conspicuous place at the owner’s place of business or residence or place this notice under the entrance door at either of such locations or deliver such notice to a person employed by the owner of the property on which the graffiti is located. Such written notice shall (1) describe the city’s graffiti abatement program and the resources available to the property owner to abate graffiti; (2) indicate that if the owner of a commercial or residential building fails to remove such graffiti within sixty days of receipt of such notice, then the city may cause such graffiti to be removed; and (3) for a written notice involving residential buildings of six or more units and commercial buildings, further indicate that the failure to remove the graffiti within sixty days of receipt of the notice shall result in the imposition of a fine as set forth in subdivision e of this section.

e. Penalty for failure to remove graffiti from property of residential buildings of six or more units and commercial buildings. The owner of a residential building of six or more units or a commercial building who has been given written notice to remove graffiti from such building, and who fails to remove such graffiti within sixty days of receipt of such notice, shall be liable for a civil penalty of not less than one hundred fifty dollars nor more than three hundred dollars.  Such civil penalty may be recovered in a proceeding before the environmental control board.  The owner of a residential building of six or more units or a commercial building shall not be liable for a civil penalty if, within sixty days of receipt of such notice, such owner can satisfactorily demonstrate that the mayor’s community assistance unit has been contacted with regard to providing graffiti removal services, or that the council member in whose district the property is located has been contacted with regard to providing such services. Notwithstanding the foregoing, a property shall not be fined more than once in any six-month period, and summonses shall not be issued between November 1 and March 31 due to the difficulty in removing graffiti during the winter months.   

f. Removal of graffiti from property through nuisance abatement proceedings.

1. Whenever the property owner of a commercial building or residential building fails to accept the city’s graffiti removal services after the city has attempted in good faith to obtain written consent and a waiver of liability from the owner for such services, and the property owner fails to remove such graffiti within sixty days of receiving a notice to remove the graffiti, or has not contacted the mayor’s community assistance unit or council member in whose district the property is located with regard to graffiti removal services, the city may serve the owner of the commercial building or residential building a notice of nuisance abatement in writing. The notice shall be served on the owner by personal delivery or by certified mail. The notice, at a minimum, shall indicate the following:

(a) That the city of New York has determined that the property has become a nuisance because of graffiti on the property.

(b) The address of the property and the location on the property that has become a nuisance.

(c) That unless the property owner removes the graffiti, files a written consent and waiver of liability consenting to receive, without charge, graffiti removal services from the city, or submits to the city a written request for a hearing or an adjudication by mail to contest the city's determination within thirty days of the date of the personal delivery or certified mailing, the property owner will be deemed to have given permission to the city to enter or access the property and use the means it determines appropriate to remove or conceal the graffiti at the specified location.

(d) That if a property owner requests a hearing or an adjudication by mail, the property owner may contest the determination that the property has become a nuisance.

(e) That this notice shall be deemed to provide the city with authority to work on as much of the property as necessary to remove or conceal the graffiti, and that the city is not responsible for removing or concealing the graffiti to the property owner’s satisfaction. 

2. Upon the property owner's failure to remove the graffiti, to file a written consent and a waiver of liability consenting to receive, without charge, the city's graffiti removal services, or to submit to the city a written request for a hearing or an adjudication by mail to dispute the city’s determination that the property identified in the notice has become a nuisance because of graffiti within thirty days of the date of the personal delivery or certified mailing provided in this section, the city may enter or access the property specified in the notice and abate the nuisance by removing or concealing the graffiti.

3. Upon receipt of a timely request for a hearing or an adjudication by mail, a hearing shall be held before the environmental control board within thirty days of receiving the request. 
4. Upon a finding of a hearing officer of the environmental control board that the property has become a nuisance because of graffiti the city may enter or access the property specified in the notice and abate the nuisance by removing or concealing the graffiti. 
5. In no case shall the city be required to clean, paint, or repair any area more extensive than where the graffiti is located.

§ 3.  This local law shall take effect 90 days after its enactment.
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